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75 CR the Diffeutties which the Con- 
vention muſt have experienced in he For- | 
mation off @ proper Plan. 4 
N reviewi 2 defects of the exiſting a | 
I ration, and ſhewing that they cannot be ſupplied, 
y a government of Ik energy than that before the 


public, ſeveral of the moſt important principles of 1 
the latter fell of courfe under — Pot as! | | x 
the ultimate object of theſe papers is to determine - 
clearly. and fully the merits of x Oh conſtitution, and | 

the expediency of adopting it, our plan cannot be 
compleated without taking a more critical and 
thorough ſurvey of the work of the convention; 
without examining it on all its fides ; comparing it 
in all its parts, and calculating” its probable effects. \ C 
That this remaining taſk may be executed under } 
impreſſions conducive to a juſt and fair reſult, ſome | 
reflections muſt in this place. be indulged, which | + 
candour viouſly| ſoggeſts. It is a misfortune, „ 
inſeparable thitm from human * that _—_ meaſures \ 
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2 THE FEDERALIST. | 
are rarely inveſtigated with that ſpirit of moderation. 
which is eſſential to a juſt eſtimate of their real ten- 
dency to advance or obſtruct the public good; and 
that this ſpirit is more apt to be diminiſhed than 
promoted, by thoſe occaſions which require an 
unuſual exereiſe of it. Te thoſe who have: been led 
by experience to attend to this conſideration, it 
could not appear ſurpriſing, that tha act of the 
convention which recommends ſo many important 
ages and innovations, chich may be viewed in 
ſo many lights and relations, and which touches the 
ſprings of ſo many paſſions and intereſts, ſhould find 
or excite diſpoſitions unfriendly both on one fide, and 
ment of its merits. In ſome, it has been too evident 
from their own publications, that they have {ſcanned 
the propoſed conſtitution, . not only with a prediſ- 
poſition: to cenſure; but with à predetermination.” O. 
condemn.: As the language held by others betrays 
an oppoſite predetermination or bias, which muſt 
render their opinions alſo of little moment in the 
queſtion. In placing however, theſe different cha- 
racters on a level, with reſpect to the weight of their 
opinions, I wiſh not to inſinuate that there may not be 
a material difference in the purity of their intentions» - 
It is but juſt to remark in favor of the latter deſerip- 
tion, thatzas our ſituation is univerfally admitted to 
be peculiarly critical, and to require indiſpenſibly, 
that ſomething ſi- ald be done for our. relief, the pre- 
determined patron of what has been actually done, 
may have taken his bias from the weight of theſe 
conſiderations, as well as from conſiderations of a 


p niſter nature. The predetermined adverſary on the 


other hand, can have been governed by no venial . 
motive whatever. The intentions of the firſt may be 
upright, as they may on the contrary be culpable. 
The views of the laſt cannot be upright, and muſt be 
culpable. Bat the truth is, that theſe papers are nor 
addreſſed to perfons falling under either of theſe 
1 N | characters. 
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charaQters. They ſolicit the attention-of thoſe only,  - 
who add to a fincere zeal for the happineſs of their 
country, a temper favorable to a juſt eſtimate of the 


—— 


0 
: 
—— 


means of promoting it. 5 
Perſons of this character will proceed to an exami - 
nation of the plan ſubmitted by the convention, not- 
only without a diſpoſition to find or to magmfy _ 
faults; but will ſee the propriety of reflecting that a 
faultleſs plan was not to be expected. Nor will they _ 
barely make allowances for the errors which max 
be chargeable on the fallibility to which the conven- 
tion, as a body of men, were liable; but will _ 
in mind that they themſelves alſo are but -men, an 
ought not to aſſume an infallibility in rejudging the 
fallible opinions of others. 5 „ 
Wich equal readineſs will it be perceived, that 
beſides theſe inducements to candour, many allow. 
ances ought to be made for the difficulties inherent 
in the very nature of the undertaking referred to 
the wu 8 
The novelty of the undertaking immediately ſtrikes 
us. It has been ſhewn in the coarſe of theſe papers, 
that the exiſting confederation is founded on prin» 
ciples which are fallacious ; that we muſt conſequently 
change this firſt foundation, and with it,. the ſuper- 
ſtructure reſting upon it. It has been ſhewn, that the 
other confederacies which could be conſulted as pre- 
cedents, have been viciated by the ſame erronenas 
principles, and can therefore furniſh no other light: 
than that. of beacons, which give warning of the. 
courſe to. be ſhanned, without pointing out that which. 
ought to be purſaed. The moſt that the convention | Fo 
could do in ſuch a fituation, was to avoid the errors —* } 
ſuggeſted by the paſt experience of other countries, | We 
as well as of our own ; and to provide a convenient | ' } 
mode of rectify ing their own errors, as future expe- 
rience may unfold Tied: % nn, eds. 
Among the difficglties encountered by the conven- 
tion, a very important one muſt have lain, in-com- 
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bining the vequiſite ſtability and energy in gaovern- 
ment with the inviolable attention due to bt rty,. 
and to the republican, form. Without ſubſtantially 
accompliſhing this part of their undertaking, theß 
would have very imperſectiy fulfilled! the object of 
their appointment, or the expectation of the (public; 
Vet, that it eould not be. eaſily accompliſhed, will 
be denied by no one, whois unwilling to be ay his 
ignorance of the ſubject. Energy. in government ies 
eſſential to/that ſecurity againſt external and internal 
daanger, and to that prompt and ſalutary execution of 
the laws, which enter into-the very definition of good 
government. Stability. in government,. 1s. eſſential 
to national character, and to the advantages annexed 
to it, as well as to that repoſe and- confidence in the | 
minds of the people, whieh are among the chief bleſſ- 
ings. of civil ſociety. . An irregular; and mutable 
legiſlation is not more an evil in itſelf, chan it ip 
odious to the people; and; it may be pronouncefl 
with aſſurance, that the people of this country, 
enlightened as they are, with regard to the nature, 
and intereſted, as the great body of them are, in the 
effects of good government will never be ſatisfied, 
till ſome remedy be applied to the viciflitudes and 
uncertainties, which characterize the ſtate admini» 
rations. . On comparing however. theſe valuable 
ingredients with the vital principles of liberty, we. 
muſt perceive. at. onee, the difficulty of 1 
them together in their due proportions, The genils | 
of republican liberty, ſeems to demand on. ane ſide, 
not only, that all power ſhould be derived from the 
ple; but, that thoſe entruſted with it ſhould be 
ept in dependence on the people, by a ſhort dura». 
tian of their appointments ; and, that, even during 
this ſhort. period, the truſt ſhould be placed not in a 
few, but in a' number of hands. Stability, on the 
contrary, requires, that the hands, in which power 
is lodged, ſhould continue for a length of time the 
| ſame. A frequent change of men will reſult from a 
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Frequent return of oleQors, and a 
meaſures, from 2 frequent change 


duration of power, but tlie execution of it by alfi le 
hand. How far the convention may have ſucceed 


in this part of their work, will better appear: on a A 
more. accurate view of it. From the curſory view, 


here taken, ĩt muſt. ney appears tar have been an 


arduous: part.. SC 4.46 
Not leſs: arduous moſt ae eee ce . 1 RY, 


ir 12 proper line of partition, between the authority 


general, and that of the. ſtate governments. 
Every — be: ſenſible of this difficulty, in pro- 


portien as he has been accuſtomed to contemplate | 
and. difcriminate objects, extenſive. and complicated 


in their. nature. The faculties of the mind itſelf have: 


never yet been diſtinguiſhed and defined, with ſati- 
factory preciſion by all the efforts of the! 'moſt acute 
and metaphyſical: philoſophers: Senſe, perception; 


am. coor omg volition, - memory, imagination, 
are. ſound to · be "ſeparated, by ſach delicate ſhades 


and. minute gradationss that. their boundaries have 


eluded the moſt ſubtle inveſtigations; and remain a 
pregnant: ſource of ingenious diſquifition and con- 
troverſy.· The boundaries between the great king- 
doms of nature, and ſtill more, between the vüriobs! 
rovindes, and: lefſer: portions, into which they are 


adele afford another: illuſration of the ſamer 


at truth. The moſt” ſagacious and laborious: 


9 — have never yet ſueceeded, in tracing with; | 


certainty: the line which ſeparates the diſtfict of 
vegetable life from the neighbouring region of unor- 


ganized matter, or .which marks the termination of 
the former and. the commencement of the animal 


empirs.”// A. ſtill: greater obſcurity lies in the diſ- 


tinctive characters, by which the objects in each of 


have been arran 2 
af: from the works of 
F1cations are perfeQly 


theſe t dep artmen natur 
and Areed. 885 | 
ms _ which all * / 
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| r to be otherwiſe anly from the 
imperfection 1 eye which ſurveys then, ta the 
inſtitytions of man, in which the Shſcurity griſes 
35 well from the object itſelf, as from the organ by 
which it is contemplated; we muſt perceive the 
neceſſity of moderating ſtill farther aur expettationa 
and hopes from the efforts of human ſa Expa- 
rience has inſtructed us that no ſkill in the of 
government has yet been able to diſcrimipace ank 
define, 8 ſafüciem certainty, its threes great pro- 
vinces, the legiſlative, exeentive and judiciary ; o- | 
even the privileges and powers of the legit | 
lative branches. Queſtions daily occur in tha courſe 
af practice, which prove the obſcurity which reigns 
in theſe ſubje&s, and which puzzles the — | 
adepts in political ſcience. The kings Iehwtr of e | 
with the continued and com rs of the na 
enlightened legiſlators and ny have been, 
. unſucceſsful. in delineating: the feveral and 
limits of different codes of laws and di tti⸗ 
bunals of juſtice. The preciſe extent of the common 
law, the ſtatute law, the maritime law, the w—_ 
aftical law, the law of corporations and othe 
laws and cuſtoms, remain full 40 be 2 25 — 
finally eſtabliſhed in Great Britain, where 
"In ſuch ſabjefts hat been more induſtriouſly p 
than in any other part af the world. The juri 
of her ſeveral courts, | and local, of law, 
equity, of admiralty, &. is not leſs a ſouroe of f 
uent and intricate diſcuſſions, ſufficiently — 5 5 
He indeterminate limits by which they are — 
tively circumſcribed. All new laws, x Aw! 
with the greateſt technical fill, and on 
fulleſt and moſt mature deliberation, are comſide 
as more or leſs obſeure and equivocal, until their. | 
meaning be liquidat d and aſcertained by a ſeries of 
particular diſcuſſions «ud adjudications. Beſides the | 
obſcurity ariſing from the complexity of objeQs, and 
the * of thy — Ne 
! ' through } 
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through which the. nouceptions of men are 
: other, adds 3 Ar embarraſment- 


* ards.j8, to enpreſa ide Fer MONT, Hack 
Ws by tha che be. ay 


diginly and excluſively appropriazed to them 
no language is {© copious 2 to ain 


_ phraſes for every; Ay idea, or ſo correct, as > 
to include many en way dentin. d different. Ideas. 


Hence it mutt. 


er accurately _ 
abjecta may bo. Sins ee themſelves, and 
. be can. 


however 


fdered,. the —.— ef chem may be rendered 


is delivered. And this inavoidable 1 
be greater: or leis, 


. N addreſe ma 
anguages his MFANLYSg-- 18 
—— dim ad dou 
through which 
three ſources of vagus 2 
7995 of the 
conception, inadequatentls 
Any one of theſe muſt 
obſcurity, The convention, in deligegting 
dary between the federal and fila | | 
bave experienced the full effect "them all. 
To the difficulties already Wentioned, n 
added the interfering — the 2 


wy — ie they cen 


of the vehicle of ideas. 
4 certain . 


former wank. contend þ 1 
government,.: tully; propor 
wealth. and importance; and that the. latter v 


not be] leſs  tenacions- of the 3 ak, — - | . 


enjoyed by them. We way well fuppoſe that neither 
ſide would entirely 2 1 to the other, and Aae en 
be e le 


that the ſtroggl 


U 


inaccurate by the inaccuracy: of the terms in which it 


joc. ets Ipperſaſiicn of the organ 


y. by. com» 


praiſe, Wks each probable al 8 _ 


THE — I 
tlie ratio of repr entation had been ee 
very compromiſe muſt have produced a freſh ſtruggie 
between the ſame parties, to- give ſueh à turn to the 
organization of the government, and to the; diſtri- 
bution of its powers, as would inereaſe the impor- 
tance of the branches, in formi which they had 
reſpectirely obtained the greateſt ſhare of influence: 
There are features in the conſtitution which? warrant 

each: of theſe ſuppoſitions ;* and as fur as either of. 
them is well founded; it ſhews that the convention | 
muſt have been compelled to ſacrifice theoretical pro- 
priety y to the force of extraneous conſiderations, . '/* 
Nor. could it have been theHarge and ſmall ſtates. 
only which would marſhal themſelves in oppoſition: 
to each other on various ponts. Other combinations. 
reſulting from x difference of local poftion and | 
wg „ dt abe created additicual· di ffeulties. 
ſtate may be divided into : different difriQs;. | 
and ou citizens into different olaſſes, which wwe 
birth to contendirſg/intereſts arid local jealouſtes ;16- 
the, different parts of the United States - are diſtin- 
zuiſbed from each other, by a variety of cireum- 
ances; which produce a like effect on a larger ſcales 
And — this variety of intereſts, ſor reaſons. 
_ fufficiently explained in a former paper; may have 3 
ſalutary fluence on the adminiſtration of the govern 
ment when formed; yet which one muſt be ſenſible- ; 
of the contrary: influence whie _ have: been. er 
rienced i in the taſł of forming CR ne 6 : 
Would it be wonderful if inder the prefilire of * 5 
theſe difficulties, | the convention ſhould have been 
forced into ſome deviations from that artificial ſtrace⸗- 
ture and regular ſymmetry, which an abſtract view: 
of the ſubje& might lead an ingenious theoriſt to 
| beſtow+ on a conſtitution planned in his cloſet or in 
his imagination? The real wonder is, that ſo many 
difficulties ſhould have been ſurmounted; and ſur-: 
mounted with an unanimity almoſt as caprecedenteds 


| &s 1 it muſt have been 9 It is e 
any 
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man of candor to refle& on this circumſtance, . 
without partaking of the aſtoniſhment. . 4 is impoſ- 
ſible for the man of refletion n receive 
in it, a finger of = Almighty Hand which has 
been ſo frequently and ſignally extended to our relief 
in the critical ſtages of the revolution. We bad 
occafion in a former paper, to take notice of the 
repeated trials which — been unſucceſsfully made 
in the United Netherlands, for reforming the baneful 
and notorious vices of their pad "pn dn The hiftory 
of almoſt all. the great — and conſultations, 
held — 2 for reconc — their diſcordant 
opinions, aſſuag their mu jealouſies, and 
adjuſting —_ ref ive intereſts, is a —_— of 

actions, contentions and diſappointments ;. and max 
be claſſed among the moſt dark and degrading pie- 
tures, which. diſplay the infirmities and depravities of 
the human character. If, in a few ſcattered inſtances, 
a brighter aſpect is. preſented, they ſerve only as. 
exceptions to.admoniſh us of the general truth; and 
by their luſtre to darken the — of the adverſe 

proſpect to which they are contraſted. In revolving 

the cauſes. from which theſe exceptians reſult, and. 
applying them to the particular inſtance before us, 
we are neceſſarily led to two important coneluſions. 


peſtilential i party animoſities; the diſeaſes 

_ contaminate. their proceedings. The. ſecond con- 
cluſion is, that all the deputations compoſing . the. 
convention, were either ſatisfactorily accommodated 
by the ſinal act; or were induced to accede to it, by 
a deep conviction of the neceſſity of e private 5 
opinions and, partial Intereſts, to the puhl ic good,, 
and by a 2 of ſeeing this neceſſity dee 

ents. 


by * or « by wings eri 


The firſt is, that the muſt have enjoyed. 
in a very 2 r 
uence 


moſt incident to — — bodies, and moſt apt o 1 
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= 7 he Subject continued, ed, and the intoherance ꝙ 
- — #he Objedtions to the Plan expoſed. © 
| T. is not a little remarkable that in every caſe 


1 reported by antient hiftory, in which government 
Has been eſtabliſhed with ibis bee 
the taſk of framing it has not been committed to an 
aſſembly of men; but has been performed by ſome 
individual citizen of pre-eminent wiſdom and 
approved integrity. Minos, we learn, was the pri- 
mitive founder of the government of Crete; as | 
= eons was of that of the woe rn eme firſt, 
and after him Draco and Solon, inſtituted the govern- 
ment of Athens. Lycurgus was the lawgiver of 
Sparta. The foundation of the vriginal government 
of Rome was laid by Romulus; and the work cm. 
pleated by two of his elective ſueceſſors, Numa, and 
Tullus Hoſtilius. On the abolition of royalty, the 
cConſular adminiftration was fabſtituted by Brutus, 
ho ſtepped forward with a project for ſuch a reform, 
which he alledged had been prepare "oy NO 
Tullius, and to which his addreſs obtained the affer 
and ratification of the ſenate and people. This 
" remark is applicable to confederate governments 
alſo. Amphyttion, we are told, was the author of 
that which bore his name. The Achaan league 
received its firſt birth from Achæus, and its ſecond 
from Aratus. What degree of agency theſe | 
lawgivers might have in their reſpettive eſtabliſh- 
ments, or how far might be cloathed with the 
legitimate authority of the „ cannot in every 
inftance be aſcertained, In ſome, however, the pro- 
_ ceeding was ſtrictly regular. Draco appears to have 
been entruſted by the people of Athens, with inde- 
finite powers to reform its government and _ 
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And Solon, accoeding 

compelled by the univerſal ſuffrage of his fellow: 
citizens, to take- 
power of: new modelling the eonſtitution. The pro- 


ceedings under Lycurgus were lefs regulur; but a N 
far be reform:could prevail, 
they all turned their eyes towards the ſingle efforts ; 
of that celebrated: patriot and. ſage, inftead of ſecking 
to bring about a: revolution; by the intervention of a: 


deliberative body of citizens. Whence could it have: 
proceeded that a-people, jealons as the Greeks: were 
of their liberty, ſhould: ſo far abandon the rules of 
caution, as to place their deſtiny in the hands: of a. 


ſingle citiaen ? Whence could it have proceeded that 
who vould not ſuffer an army 
to be commanded by: fewer” than ten generale, and 


the Athenians, a 


who required no other proof of danger to their liberties 
than this illuſtrious merit of aifellow citizenz. ſhould! 
conſider” one illuſirious citizen as a more eligible 
depoſitary of the fortunes of themſelves and: their: 


poſterity, than a ſelect body of citizens, from whoſe: 


common deliberations more wiſdom, as weil as more 
ſafery, might have been 

eannor be fully anſwered: without ſuppoſing that the! 
fears of diſcord:. and diſunion among 2 number ok 
counſettors, exceeded the. apprehenſion of treathery? 
or ineapacity in a:finple individual. Hiſtory 
us likewiſe of the difficulties: with which theſe celle 


brated reſbrmers had: to-contend;;. as well: as of thee 
expedients- which: they were obliged to employ; ix 
order to carry their reſorms into effect. Solon, whot 
ſeems-to have indalged a mort temporiſing policy, 


confeſſed that he had net given to his 


the gorernment beſt ſaited to their happineſs, bun | 
moſt tolerable to their prejudices,” And Lycargas, 


more true to lis object, was under the neceſſity 


mixing a portion of viplence with the authority oß 


ſuperſtition ; and of ſoedring his final ſucceſs, by © 


e. 
», 
—— — 
0 
— 
„ 


ing to Plutarch, was in a manner 
him the ſole and: abſolute 


d ? Theſe: queſtions: 


mformmn 
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of his life. If theſe leſſons teach us, on aſl 2 fo 
to admire the im r e ement made by America on the 
preparing and reed. regulat 


ancient mode o 


plans of government; they ſerve not leſs on the other, 


to admoniſn us of the hazards and difficuities incident 
to ſuch experiments, and of the great imprudence of | 


| unneceſſarily multiplying them. + - 65 


Is it an unreaſonable conjecture that the erron | 
which may be contained in the plan of the convention 
are ſuch as have reſulted rather from the defect of 
l experience on this complicated and difficult: | 
ſubject, than from a want of accuracy. or care in the 


inveſligation of it; and conſequently ſuch as will not 


be aſcertained until: an actual trial ſhall have pointed 
them out? This conjecture is rendered probable not 
only by many conſiderations of a general nature, but 


by the particular caſe of the articles of confederation. 
It is obſervable that among the numerous ohjectioijs 
and amendments ſaggeſted by the ſeveral ſtates, wh 
theſe articles were ſabmitted for their ratificati 


not one is found which alludes to the great and: 
radical error, which on actual trial has diſcovered | 


itſelf, And if we except the obſervations which 


News Jerſey was led to make rather by her local ſitu- 
ation than by her peculiar foreſight, it may be queſ- 
tioned whether a ſingle ſuggeſtion was of ſufficient, 
moment to juſtify a reviſion of the ſyſtem. There is | 
abundant reaſon nevertheleſs to ſuppoſe that immg- | 
terial as theſe objections were, they would have been 


adhered to with a very e. a- inflexibility. in 
ſome ſtates, had not a zeal for their opinions abd 


ſuppoſed intereſts, been ſtifled by the more N | 


ſentiment of ſelf-preſervation. One ſtate, we: may. 
remember, perſiſted for ſeveral years in refuſing her 


© concurrence, although the enemy remained the Whole 
period at our gates, or rather in the very bowels of 

our country. Nor was her pliancy in the end effected 
by a leſs motive than the fear of being n | 
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gering the event of the conteſt. Ryery candid reader, 1 
neee reflection on "theſe en „ 
facts. ; 175 e, „„ 
A patient ak fads ki dederdaily A get dy . 
and that an eſſicacious remedy can no longerbe delay 8 
without extreme danger; after coolly revolving "his Pe 
ſituation, and the characters of different phyſicians, , 
ſelects at calls in ſuch of tliem as he judges moſt 
capable of adminiſtering relief, and beſt entitled tc 
his con fidence. : The phyſicians attend: The caſe of 
the pang: is carefully examined: a conſultation i ZR 
held. They are — rs 1 l that the Rr 
toms are critical, but that the caſe, with proper ang 
timely relief, is, ſo far from being deſperate, that ii 
may be 1 to iſſue in 1 improvement of 3 2 155 
tution. They are y equanimons in p ing 
the remedy by; — happy effet is to be ram f | 
The preſcription is no ſooner made known however, 
than a number of perſons interpoſe, and without 
denying che reality or danger of the diſorder, aſſure 
the patient that the preſeription will be poiſon to his | 
canin eng, and: forbid him under pain of certain Te 
death to make! uſe of it. Might not the patien® | ' © 
reaſonably. demand before he ventured to: follow _ : | 
advice, that the authors of it ſhould-at leaſt 5 
amon g themſelves, on ſome ocher remedy to be fn ti 1 
3 And 16; he found e ee from 
one 2 oO his deer ors;i would ne 
not act: prudently dn the-experiment! unan : 
mouſly recommended: wn latter, rather than in | 3] 
hearkening td: thoſe who could neither deny the neceſ- -' | 
lity 1 medy,"bor-agree in propofing'one?-. | | 
Such a pa in ſuck 2 fituation is' Amerie n 
« this moment. Shao bdon ele of pere, 1 
eee e ee advice fm [ 
men of er wp die oben Aud 2 is mo” 7 
by others againſt fallowi adrice, pain | 44 
Wh ie moſt fatal co | 82 the 2 FEES 4 
n dhe reality of her A {7 No. TC e 
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neceſſity of ſome ſpeedy and powerful remedy ? No. 
Are they agreed, are any two of them agreed in their 
objections to the remedy propoſed, or in the proper 
one to be ſubſtituted ? Let them ſpeak for chene. 
This one tells us that the propoſed conſtitution ought 
to be rejected, becauſe it is not a confederation of the 
ſtates, but a government over individuals. Anathi 
admits that it ought to be a 8 over indivi- 
duals, to a certain extent, but by no means to the 
extent propoſed. A third does not object to the 
8 9 over individuals or to the extent propoſed, 
but to the want of a bill of rights. A 3 
in the abſolute neceſſity of a bill of rights, but contends 
that it ought to be declaratory not of the perſonal 
rights of individuals, but of the rights reſerved to 
the ſtates in their political capacity. A fiſth is of 
opinion that a bill of rights of any ſort would | 
ſuperfluous and miſplaced, and that the' plan w 
be unexceptionable, but for the fatal power of regu- 
lating the times and places of election. AniobjeQor | 
in a large ſtate exclaims loudly againſt the unreaſonable / 
equality of repreſentation in the ſenate. © An objector 
in a ſmall ſtate is equally loud againſt the dangerous 
Inequality in the houſe of repreſentatives. From 
this quarter we are alarmed with the 2 
from the number of perſons who are to adminiſter the 
new government. another quarter, and fome- 
times from the ſame quarter, on another | oecaſion 
the cry is, that the congreſs will be but the ſhatlow'of 
a repreſentation, and that the government would be 
far leſs objectionable, if the number and the expenc 
were doubled. A patriot in a ſtate that does not 
import or export, diſcerns inſuperable odjedions 
a — the power of _— taxation. _ jotl 
verſary in a ſtate of great exports and: imparts, 
not leſs diflatisfied thay the whole burthen 1 
may be thrown on conſumption. This politician 
diſcovers in the conſtitution a direct and irreſiſtible 
tendency to monarchy. That is equally ſure, it 2 
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diſlike to the or 


towards either of theſe dangers, that the weight on 
that ſide will not be ſafficient to keep it upright and 


firm againſt its oppeſite propenſities. With another 


claſs of adverſaries to the conſtitution, the language 


is that the legiſlative, executive and judiciary depart= 
ments are intermixed in ſuch a manner as to contradid _ 
all the ideas of regular government, and all the 


requiſite precautions in favour of liberty; Whilſt 
this objection circulates in vague and general expreſ- 
ſions, there are not a few who lend their ſanction to 


it. Let each one come forward with his particular 
explanation and ſcarce any two are exactly agreed on 


the ſubject. In the eyes of one the junction of the 
ſenate with the preſident in the reſponſible function 
of appointing to offices, inſtead of veſting this execu- 


tive power in the execntive, alone, is the vicious part 


of the organiſation.  - To another, the excluſion of the 


houſe of -repreſentatives, whoſe numbers alone could 


be,a due ſecurity againſt corruption and partiality in 
the exerciſe of ſuck a power, is equally obnexious. 
With another, the admiſſion of the preſident into any 


ſhare of a power which muſt ever be a dangerous 
engine in the hands of the executive magiſtrate, is an 
unpardonable violation of the maxims of republican 


jealouſy. No part of the arrangement according to 


the legiſlative and executive departments, when this 


power ſo evidently belonged to the judiciary depart- 


ment. We concur fully, reply others, in the objection 


do this part of the plan, but we can never agree that 
areference of impeachments to the judiciary authority | 
would be an amendment of the error. Our princi 


7 


: powers 


ariſes. from the extenfve 


— — 2 — 
0 5 
P 


\ 
A t 
% 


THE:FEDERALIST. ug  _ * 


end in ariſtocracy... Another is puzzled to ſay which 
of theſe ſhapes it will ultimately aſſume, but ſees 
clearly it muſt be one or other of them. Whilſt a 
fourth is not wanting, who with no leſs confidence 
affirms that the comſtitution is ſo far from having a bias 
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j 


demand of on: penile is that the council ſhould 
conſiſt of a ſma | 


made by the preſident him 
As it can give noumbra 


Lee 


and whether the conſtitution, now hefore the pub 
would not ſtand as fair a chance for immortalit 5 G 
 Lycurgus gave to that of Sparta, by making it | 
change to depend on his own' return from exile an 


death, if it were to be immediately adopted, und 


were to continue in force, not until a BETTER, but 
until AN HEN ſhould be agreed upon by this new] | 
It is a matter both n 
thoſe who raiſe ſo many objections againſt the-yew 
Ly e Conſtitution, 
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conſtitution, ſhould never call to mind the deſects of 
that which is to be exchanged for it. It is not neceſſary 5 
that the former ſhould be perfect; it ĩs ſufficient tat 
the latter is more imperfect. No man would refaſe fo 
to give braſs for ſilver or gold, becauſe the latter lad 
ſome alloy in it. No man would refuſe to quit a, 
ſhattered and tottering habitation, for à firm and 
commodious building, becauſe the latter had not a 
porch to it ; or becauſe ſome of the rooms' might be 

a little larger or ſmaller, or the cieling a little higher 
or lower than his fancy would have planned them. 
But waving illuſtrations of thisgſort, is it not mani- 

feſt that moſt of the capital objeRions-urged againſt / 
the new ſyſtem, lie with tenfold wine etl ena _ 
exiſting confederation? Is an indefinite power too 
raiſe money dangerous in the hands of a federal! 
government? The preſent congreſs can make requi- c 
ſitions to any amount they pleaſe; and the ſtates are 
conſtitutionally bound to furniſh them; they can 
emit bills of credit as long as they will pay for*he 
paper; they can borrow boch abroad and at home. 

as long as a ſhilling will be lent. Is an indefinite 
power to raiſe troops dangerous? The confederation * 


- gives to congreſs that power alſo ; and they have 


already begun to make uſe of it. Is it improper and | 
unſafe to intermix the different powers of govern- | |} 
ment in the ſame woody of men! Congreſe, a fingle | _ 
body of men, are the ſole depoſitory of all the federal! 
wers, Is it particularly dangerous to give the | 
eys of the Pa e e command of the army, - 
into the ſame hands? The confederation places them 
both in the hands of congreſs. Is a bill of rights 1 
eſſential tofiberty ? The confederation has no bill of | 
rights. Is it an objeftion againſt the new conſtitution, 
that it empowers the ſenate with the concurence of 
the se, to make tre . are to be the 
laws of the land? The oxi ing congreſs, without 
any ſuch controul, can make treaties which they - 
tiemſelves have declared, and moſt of the ſtates hae 
4 | B 3 {EF 1 ; recognized, 5 ö 4 13 "Fm, | 
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maſs. Then ſay 
- deration is chargeable with he ſtill greater folly of 
declaring certain powers in the federal government to 
| be abſolutely neceſſary, and at the ſame time render- 


from their preſent diſtreſſes, or for ſome time to come, 

, to yield any regular 1 8 for the public — 
yet muſt it hereafter be able under proper ma 
ment both to effect a gradual diſcharge of the domeſi 


— 


—9 6 culate therefore that a rich 2 fertile e e 
of an area equal to the inhabited extent of the United 


tion of this fund has been 1 19825 
individual ſtates; and it may with reaſon be 


f Et 
recognized, to be the ſupreme law of the land. Is 
the importation of ſlaves permitted by the new con- 
ſtitution for twenty years? By the old, it 1s | permit | 


ted for ever. 


I ſhall be told that however dangerous this beter 
of powers may be in theory, it is rendered harmleſs 


- by the dependence of congreſs on the ſtates for the 


means of carrying them into practice: That however 
large the maſs of prep may be, it is in fact a lifeleſs 
the firſt place, that the _ 


ing them abſolutely nugatory ; And in the next one, 


that if the union is to continue, and no better 


ment be' ſubſtituted, effective powers muſt hom be | 


granted to or aſſumed by the exiſting con; in 


arg of which events the contraſt juſt ſtate will held | 

orgy But this is not all. Out of this lifeleſs maſs / 
alread y gro own an excreſcent power, which t 

all 


to realize all the dangers that can be apprehended a 


from a defective confiration of the ſupreme govern- 


ment of the union. It is now no longer a point, of 


ſpeculation and ho that the weſtern territory is 2 
mane of vaſt 3 


th to the United States; and al- 
though it is not of ſuch a nature as to extricate them 


debt, and to furniſh for a 8 PR”, liberal 
tributes to the federal treaſury arge ey 
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have aſſumed the admin;ftration of this ſtock. They 


have began to render it productive. Congreſs have 
undertaken to do more, ey have proceeded to form 
new ftates; to erect temporary governments ;. to 


appoint officers for them; and to preſcribe the con- 
_ ditions on which ſuch ſtates ſhall be admitted into the 


confedefacy. All this has been done; and done 
without the leaſt colour of conſtitutional authority. 


Vet no blame has been whiſpered; no alarmhas been 


ſounded. A EAT and INDEPENDENT fund of 
revenue is paſling into the hands of a s1nGLE BODY 


of men, who can RAISE TROOPS to an INDEFINITE 


NUMBER, and appropriate money to their N 1 5 | 
for an INDEFINITE PERIOD-OF TIME. And yet 

there are men who have not only been filent ſpectators 
of this er » but who are advocates for the ſyſtem 
which exhibits it; and at the ſame time urge againſt 


the new ſyſtem the objections which we haye heard. 


Would they not act with more conſiſtency in urging / 
y to 


the eſtabliſhment of the latter, as no leſs n to 
guard the union againſt the future powers and reſour- 


ces of a body conſtructed like the exiſting congreſs, 


than to fave it from the dangers threatened by the 


preſent impotency of that — „ 

I mean not by any thing here Bid to throw cenſure 
on the meaſures which have been purſued by congreſs. 
I am ſenfible they cod not have done otherwiſe. 


The public intereſt, the neceſſity of the caſe, impoſed _ 
upon them the taſk of r or — N 


limits, But is not the fact an alarming proof of the 
danger reſulting from à government which does not 
poſſeſs regular powers commenſurate to its objects? 
A diſſolution or uſurpation is the dreadfyl dilemma to 
„ N PU B LI. U S. | 
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; NUMBER XXXIX. W 


The Conf formity of the Plan to. 0 | 
n Objettion in Reſpett to the | 


Principles : 
Powers of the Convention, examined.” | 


12 laſt paper having concluded the obfervatd ns 


ich were meant fo introduce a candid-ſutvey. 
of the plan of government reported by the convention, 
we now proceed to the execution of that part of our 


undertaking. The firſt queſtion that offers itſelf is, 


whether the general form and aſpect of the goyern - 


ment be ſtrictly republican? It is evident chat no 
other form would be reconcileable with the jus of 


: the people of America; with the fundamental princi a 


ples of the revolution; or witk that honorable deter 8 


mination, which animates every yotary of freedom, 
to reſt all our political experiments on the capaci the 


mankind for ſelf-government. If the plan 0 
convention therefore be found to depart from the 
republican character, its Advocates maſt des f 


as no longer defenſi le. I 233 
0 giſtinctiye characbefb of the 
republican form? Were Ant auſwer to this queſtion tþ- | 
| te inciples, ut in the 
2 ical writers, to the 
tes, no ſatis factory offÞ | 
would ever be found. Holland, in which no particle 
| 2 5 ſupreme authority is derived from che people, 
almoſt univerſally under the denomination 
* a The ſame title has been beſtowed on 


What then are 


be ſought, not by ret in 
application of the term 1 5 
conſtitutions of different 


Venice, where abſolute power over the great body « 


the people, is exerciſed in the moſt abſolute manner, Ne 
by a ſimall body of hereditary nobles. Poland, which 1s 


a mixture of ariſtoeracy ànd of monarchy in their worſt | 
forms, has been __ with the ſame appellation. 
1 The governmento England, — — 


i nw ne THe ac. 
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and — 2 wick equal 
frequently, placed; on +4 of _repu 
examples, which are nearly as diſſimilar to {Es 
as to a genuine republic, ſhew the extreme inaccuracy 
"ih which the term Has horn ned in political ar 
Itions. . : 
If we reſort fon a criterion, to the different rigciples 

on which different forms of government are eftabliſhed, 
we may define a republie to be, or at leaſt e . 
that name on, 4 government which derives all 72 
powers directly or e ade the great body of 
the people; and is adminiſt ai e holding 
their offices | during pleaſure, 1521 a limited period, ox 
during good behaviour. It is Mntiai ta ſuch denen. 
ment, that it he derived from the great ONE 0 
ſociety, not from an inconfiderabls-pro ee, 

favored claſs of it; otherwiſe a handful of Ted: 
nobles, a their oppreſſons by adelegationof - 
their Wera. might aſpire to the rank of repul 

and claim'for their government the honorable. title 
republic. It is /afficieat for ſuch a government, that 
the perſons; adminiſtering it be appointed, either 


directly or indirectly, by the peoples and that they 
hold their appointments hy either of. the tenures juſt 
ſpeciſied; Other wil # Soverninent in the United 
dtates, as well every © er pop popular government tha 


has been or can be well 2 or well. exeented. 
would be Fer, d from the [republican character. 
According to the conſtitution of every ſtate in the 
union, ae a the officers of government arc 
appointed indirectly only by the people. Accordin 

to moſt of them the chief magiſtrate himſelf is ſp 
appointed? , Ang actording to one, this mode of ap- 
pointment ĩs extended toone of the co-ordinate hranches 
of the legiſlaturé. According to all the conſtitutions 


alſo, the tenure 58 the A, offices is extended to a 
deſinite Loney: inſtances, both withia 
the legi and executive 


| . 
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| of years. According to the proviſions of molt of the 
{ conftitutions; again, as well as according do the moſt 
i reſpectable and received opinions on the ſubject the 
* members of the judiciary department are to retain 
their offices by the firm tenure of good behaviour: ! i" 
On comparing the conſtitution planned by the con: Wl 
vention, with the ſtandard here fixed, we perceive | 
at once that it is in the moſt rigid ſenſe conformable 
to it. The houſe of repreſentatives, like that of one 
branch at leaſt of all the ſtate legiſlatures, is elected 
immediately by the great body of the people. The ! 
| ſenate, like the preſent congreſs, - and the Tenate of 
| maryland. derives its appointment indire&ly from the : 
people. The preſident is indirectly derived from the 
choice of the people, according to the cumple in moſt Bl " 
of the ſtates. Even the judges, with all other officer: f 
of the union, will, as in the ſeveral ſtates, be the Wl 2 
choice, though a remote choice, of the people them- WI 2 
ſelves. The duration of the appointments is equa b 
conformable to the republican ſtandard, and th E: 
model of the.ſtate conſtitutions, The houſe of repre- ; 
ſentatives is periodically elective as in all the ſtates; t 
and for the period of two years as in the ſtate of ſouth Wl n 
carolina. The ſenate is elective for the t 
years; which is but one year more than the ſe 
the ſenate of Maryland; and but twomore al 
the ſenates of New-York and Virginia. The preſident I be 
is to continue in office for the period of four years; 1 ſy 
in New-York and Delaware, the chief magiſtrate i 
elected for three years, and in South Carolina for £* 
two years. In the other ftates the election is annual #0: 
In ſeveral of the ſtates however, no explicit provi- ſor 
fion is made for the impeachment of the chief magil-WW to 
trate. And in Delaware and Virginia, he is 30% che 
_ impeachable till out of office. The preſident of they in 
United States is impeachable at any time during bi 
continuance in office. The tenure by which the judge har 
are to hold their places, is, as it unqueſtionably ought 2 
J 


19 . 


©  , to be, that of good behaviour. The We, of he 
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miniſterial offices grocrally will be a ſubje&. of legal 


oft regulatiogs, bly to the reaſon of the caſe, and 

ho the example of. e fate e Tf 
26 "Chalet 122 further l er required of the eopubli | 
„can complexion of this 5 item, © "the moſt deciſive one 


might be found in its * berge of titles of - 
1 nobility, both under the federal and the ſtate govern- 
dle ments; and in its expreſs guaratee ; of eee . 
me form to each of the latter. S 
ed But it was, not ſufficient, : ſay the adverſaries of the 
he BW propoſed, conſtitution, for the convention to adhere to 
"of WI the republican form. They ought with. equal care, 
the WI to have preſerved the federal form, which regards the 
the union as a confederacy of ſovereign ſtates; Send of 
of WW which, they have framed a national government, which 
"MY regards the union as a con/o/idation of the ſtates. And 
the WI i 15 aſked by what authority this bold and radical in-. 
m. 2ovation., was undertaken. The handle which has 
deen made of this objection requires, chat it ſhould be 
examined with ſame preciſion. 1 
Without enquiring into the acctiracy of the diftine- 
tion on. which the ol jection is founded, it will be 
. to a juſt eſtimate of its force, firſt to aſcertain. 
. of 83 overnment in queſtion :; . 
2 
— 


pear e the > an hill were. . 
N e zovernment ; an 

dent how far the 92 

u ſupply any de fg of regular au 


995 os . to 1 country, 

hh Firſt fo eder to aſcertain the real character of the 
for government it may be confidered in relation to the 
l foundation on which it is to be eſtabliſhed ; to the 

;. ſources from which its ordinary powers are to be drawn. | 
to the operation. of thoſe powers; to the. extent of 
them; and to the authority by. which future changes 
in the government are tq be introduced 

On exaniining the Arſt relation, ĩt Appears on one 
hand that the conſtitution is to be founded on the aſſent 
and ratification of the pepple of America, given by 
N elected for q pen purpoſe; but TR 
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this fingle confideratio 
From the deciſion of 4 majority 5 


m gelült 
e Autr at 


from the ſupreme” 
ME then6lves,” hs 40 ere 
Bliming che conſ8cation; wall not "hes a #4 


That tw will be a federal ind note natibral 4 


5280 5 ir 


cheſe terins are unider ſtood b: bjedtors;..the'1& of 
the" people” as forming {6 i any Tae dent flutes, 
not as forming ohe 1 nation is obvious from 


that it- is to reſult neither 


. Je en eo le of the | 
u maj at 
: pl u the” Cn” 1 of t 1e 


nn 
maj wil er 


a4 com p h 99 | Frida 35 der; or by confider- 
ing the vi will of ke wh ority of the ſtares, :1 

t WI Lof a m ajprity y-of the prople'of 25 8884 
States. Neither of theſe” rules 'has, been adopted. 
Each ſtate in ratifying the conſlitution; is confi red 
25 & ſovereigu body independent of all: others, nd 
only to Be bound by its bien voluntary on, eh In this 


relation-ther the 10 conſtitution 


bea zderal and not à nation previ] ution; EE IG 


* e e is ro the Ek: 
| of g ernment ale . 
* eatatives yo oſt 
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from the people of America, and the- e 
Wen 5a the log 2 me 
rinciple, a8 ature of a Parti- 3 
ay Nn no noe ment is sti not - „ 
federal,” Wa other band will-derize its 1 
powers from the-ſtates; as political and c- qual ſoci- 
eties; and theſe will be repreſented on the principle | 
of equality in the. ſenate, as they-now are in che exiſt. 
ing congteſi. 80 far preteen cone is federal, nat 
national. be excentivei power will the derined from 
a very compound Hufen The immediate election of 5 
che preſident is 0 be made by che ſtates in their 1 
lirical churacters. he votes allotted to them, are 
in a ratio, which confiders, them party „ 
diſtinct and al-ocieges ;,. partiy as. vnequal 
members of che ſame ſociety. -: The eventual election, 
again is to he made by that branch of the 8 | 
which cot ſtst of >the; national gepreſentati vas ; but 


e ol 


1. in this partienlar act, they are toibe thrown. into the 

2 Wl form ofrindividual- delag aue chm ſo many diſtin 

is and cosequal bodies palitic. From this aſpect of _ 
& the (gopernment;! it;appears to be of mixed cha. 
% 2 profnting ala as navy ler eee N 
le eatures. 73 0! SSIS: — 


The e be ee ee . 3 
yernment; wvitrelates:20 the ppataetor of thegovers- | 
nent, is, bythe adverſaviendfihe plan of the igonven- | 1 
tion, ſupptaſed to can ſt in this, otbat in e HE 
the powers operate onthe ;political;.bejlies com 
the confederacy;! enen eben a0 _ 
4 nlatter, n — N compatng he” | 
nations in! ir n We n tryingg 
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ment on the people in their individual wh 
in its ordinary and moſt eſſential proceedings; will 
on the whole, in the ſenſe of its opponents: e 


it in this relation, a national. government. oh 
ut if the government be national e 
5 the v peration of its powers, it changes its a 


when we contemplate it in relation to the rac wor 
| 118 powers. The idea of a national govern 
Fins volves in it, not only an authority over Ge iadivided 
j | citizens, but an indefinite ſupremacy over all pe 
| and things, ſo far as they are objects of 0. 
vernment. Among a people conſolidated into one 
nation, this ſupremacy is compleatiy veſted in the 
national legiſlature. Among communities united ſor 
particular purpoſes, it is veſted partly im the gene- 
ral, and partly in the municipal legillatates. In the 
former caſe, all local r are ſubordinate to 
the ſupreme; and m ay be controuled, diretted, or 
 aboliſhedby it at pleat re. In the latter, the local 
or municipal authorities ſorm diſtinct and inh 2 
pendent portions of the ſupremacy, no ne — 4 
within their reſpective ſpheres to the + —.— 
rity, than the . authority i: ee rec 
within its own ſphere. In this relation then; the 
propoſed povernment cannot” be 'deemedj i national 
dne; fince its juriſdiction extends to certain 
rated objects only, and leaves to the: ſeveral- ſtates 2 
reſidnary and inviolable ſbovereignty over all Scher 
objects. It is true that in controperßes relating to 
the boundary between the two juriſdictione the i- 
bdunal which is ultimately to decide, is to be eltab- 
liſhed under the general government But this des 
not change the principle of the caſe. The 
is to be impartially made, ding to the rules of 
the conſtitution; ory all' the uſunb and moſt ef#Qual 
precautions are taken to ſecure» this in 
Some ſuch tribynal/js clearly eſſential to revel an 
appeal to the ſword; anda" diffoldrlon of the »com- 


Pack; and that it ought uo be e the 
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general, rather than under the local governments 3 
or to ſpeak more properly,” that it could, be ſafely | 
eſtabliſhed under the firſt alone, is a poſition not 
likely to be combatecc 
If we try the conſtitution by its laſt relation, tothe 
autkority by which amendments are to be made, we 
find it neither wholly: vational, nor wWholly. federal, 
Were it wholly national, che ſup rms and . % 
authority would reſide in N the people 
of the union ; and this authority would be compe- 
tent at all times, like that of a 19 ity of every na- 
tional ſociety, to alter or aboliſh. its eſtabliſhed go- 
vernment. Were it wholly federal on the other hand, 
the concurrence. of each ſtate in the union would be 
eſſential to-every alteration that would-be binding on 
all. The mode provided by the plan af the convention, 
is not founded on 2 of theſe principles. In requir- 
ing more&han a majority, and particularly, in comput- 
ing the propottion by Fares, not by citizens, it departs 
from al, and advances towards the fideral 
charader: In rendering the concurrence of leſß than 
the whole number of ſtates ſufficient, it laſes again the 
* and of the national r 
* propoſed conſtitution therefore, even -when | 
the. reles laid down. by its antagonifls, is in 
2 . ST as fe 
NT ts- foundation it is 
federal, not national; in the ſources from which the | 
ordinary powers of the government are drawi, it is 
partly federal, and partly ee ; in the operation ot 
_ theſe powers, it is national, not federal; in the extent 
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in the authoritative mode of introducing amen | 
it bin OS. ae nor 0 l 
* oy +: 2 EL] 


e 
"ne Pt 


NUMBER. 


— 


ru n SI 


* * *. 1 et 957; 
B 1 
11 g 


7 be he ſane ohen further , 5 


* 
— ” 


poſe this e confiirition.” 

Ihe powers of the convention | 
be determined by an infpeRtion d | F cbs” cotumtidlions 
given to the members by their feſpeſtive cbnſtituhents. 


As all of theſe however, had referehce, either to the 
recommendation from the meeting at Annipolivia | 


September, 1786, or to that from ow Pe 
bruary, 1787, it will be ſaflicient to recur 
particular acts. jg AT nen + 
The act from Aniinpolis' ee 4555 wp 
_ «© pointment of commiſſioners to tate into evi 
4 ation the ſituation of the United States, 22 
1% ſuch further ons as ſlia 0 
7 . e conſtitu dy mel federal 
% yernment adequate” to the: enigencie, F the: u 


. 
and to report tuck an act for that purpoſe, d the 


United States in con reſs aſſembled as, when 

«© agreed to by them, and- afterwards cunbffmedt b. 

« the le 1 of Gy ite, will elfeftually- 0 

«« vide for the ſum e. * M 
The recommen 


d 0 congrels is in-ahe 


words following : ** Whereas there | is provifion'/Itt 


4 theartictes of confederation and perpetual union, 
„ for making alterations therein, by the aſſent of a 
* congreſs of the United States, and of the 10giht- 
<<; tures of the ſeveral ſtates: And whereas oxperk- 
„ ence hath evinced, that there are defects in the 
4 preſent confederation, as a mean to remedy which 


«© ſeveral of the e. particularly the flate of 


44 Nææxu-T ork, by exp q inſtructions to their dele- 


2 gates in congreſs, | — a convention ae 


Fe expedient, that on the 2d Monday in May next, 


„ 
je& of the convention A 1 in "theſe ſtazes, 
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«« the pur ſes erpreſſed i in the 111. e 3 
the moſt pro- 


« and ſuc convention ar e 
«« bable mean of eſtablit 10g in theſe ſtates, 4 frm 


«© national government.” | 
«« Reſolved; That in the opinion of congreſs; it is 


«« convention of delegates, who ſhall hase 


«« appointed by the ſeveral ſtates, be beld ar Phils. 


« delphia, Ld ſole and expreſs purpels 0 2 
« ing the articles of confederation, and 1 

15 — and £ Progr le, nd epring - 
0e ations and þ Ir. therein, as ſhall, when agreed 
« to in c and confirmed by the Hates, ten- 
cc 427 the fed e Spe paltitation ade lequate-to the exigencies 
ere nd th fe projeration of 5 Jon 3 


rom theſe two 


a firm national governme d. that this g vernment 
was to be Tek AS as oula a be 29 e to. th, . 
of go an the pr 

that theſe 7 

and progifion, 
expreſſed in 


provi „ Yes Eaſe, 
the recommend; | 
the a 5 8 $4 20 proxiſ e 
1 55 e in 1 wy 
mu el bye 1 0 


mer, 14 ud fa n 
From 4 e ir cant 
ſeveral modes of e 7 


authority under wbick Ve 
were to frame. a zation gover! 
a of over pment. fd" 0 72 arion; 28 to re- 
duce the articles of conſederaion inc fucb & um as 
to accompliſh theſe purps 
There are two rules 15 difated by plain 
al axioms. L he one 


reaſon, as wel As ed on 


is, that exery part o ap. cxprſion ou at, If. Pe 
fible, to be allowed Ie ng, and be made o 
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conſpire to ſome common end. The other is, that 
where the ſeveral parts cannot be made to coineide, 
the leſs important ſhould give way to the more im- 
portant part ; the means ſhould be ſacrificed to the 
end, rather than the end to the means. 


* 


Souppoſe then that the expreſſions defining the 
authority of the convention, were irreconcileably at 
variance with each other; that a zatiozal and au- 
guate government could not poſſibly, in the judgment 
of the convention, Be effected by alterations and pro- 
wvifions in the articles of confeaeration, which part of 
the definition ought to have been embraced, and 
which rejected? Which was the more i ant, 
which the leſs important part ? Which the end, 
which the means! Let the moſt ſcrupulous expoſitors 
of delegated powers; let the moſt inveterate ob- 
jectors againſt thoſe exerciſed ' by the convention, 
anſwer theſe queſtions. Let them declare, whether 
It was of moiſt importance to the happineſs of the 
people of America, that the articles vf confederation 
ſhould be diſregarded, and an adequate government 
be provided, and the union preſerved ; er that an 
adequate government ſhould be omitted, and the ar- 
ticles of confederatien preſerved; Let them declare, 
whether the preſervation of theſe articles was the end 
for ſecuring which a reform of the government was to 
be introduced as the means; or whether the eſlabliſf- 
ment of a government, adequate to the national hap- 
pineſs, was the end at which theſe articles themſelves 
originally aimed, and to which they ought, as inſuff- 
cieat means, to have been ſacrificed. T1 Las 
But is it neceſſary to ſuppoſe that theſe expreſſions 
are abſolutely irreconciliable to each other; that no 
alterations or proviſions in the articles of the conft- 
dieration, could poſſibly mould them into a national 
and adequate 'government ; into ſuch 'w government 
as has been propoſed by the convention? 
No ſtreſs it is preſumed will in this caſe be laid on 
the title, a change of that could never be deemed an 
5 e e xereiſe 


* 


— 


— 
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* 


of the inſtrument, are expreſsly authoriſed. New 
proviſions therein are alſo expreſaly authoriſed. * Here 
then is a: power to change the title; to inſert new 


articles; to alter old ones, Muſt it of neceſſity be 


admitted that this power is infringed, ſo long as a 


part of the old articles remain? Thoſe who maintain 
the affirmative, - ought at leaſt to mark the boundary 
between authoriſed and uſurped innovations, between 


that degree of change which lies within the compaſs 


of alterations and further proviſions ; and that which 


amounts to a !ren/mutation of the government. Will 
it be ſaid that the alterations ought not to have touched 
the ſubſtance of the confederation ? The ſtates 


would never have appointed a convention with ſo much 
ſolemnity, nor deſcribed its objects with ſo much lati- 
tude, if ſome /ab/antial reform. had not been in con- 
templation. Will it be ſaid that the, fundamental 
principles of the confederation were not within the 
pare of the convention, and ought not to have 


een varied ? I aſk what are theſe principles? Do 
they require that in the eftabliſhment of the conſſitu- 


tion, the ſtates ſhould be regarded as diſtin& and in- 
dependent ſovereigns ? They are ſo regarded by 
the conſtitution propoſed, Do they require that the 


members of the government ſhould derive, their 
pointment from the- legiſlatures, not from the peo 


* 
— 


of the ſtates ? One branch of the new government is to 
be appointed by. theſe legiſlatures ; and under the 
_ confederation the delegates to congreſs may all be 
appointed immediately by the people, and in two _ - 

Do they require 
that the powers of the government ſhoald act on the 
ſtates, and not immediately on individuals? In ſome 


ſtates“ are aually ſo appointed. 


inſtances, as has been ſhewn, the powers of the new 
gayernment/will act on the ſtates in their collectise 


characters. In ſome inftances alſo thoſe of the exis- 
ing government act immediately on individuals: In 


Connecticut and Rhode-Ifland, 5 
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exerciſe of ungranted power. Alterations in the body 
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caſes of capture, of piracy, of the poſt,of 
weights and meaſutes, of trade with the 
claims under grants of land by 
abave all, in 8 aſe of trials 
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food by the convention; and tat the latter have 
accordingly planned and propoſed” à 'ronftirution, 
which is to be of no more conſequence than: 
the paper on which it is written, © unleſs it be 
ſtam with the approbation of 'thoſe to whom it 
is a dreſſed. "This 7 reſſection places \the ſͤͤbject in 
a int of view "altogether different, and "will 
enable us to judge with propnety * the I 
taken by the convention 

Let, us view the ground on which dence 
ſtood. It may be collected from their 1 
that they were deeply and unanimouſly impreſſed 
the criſis which had led their country alm ine hem 
voice to make 2 ng ef and ſolemn an „ e 
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eatiear ofthe now 10 them of citizens; rroughor 
great empire, were turned with the keeneft anxiety, 
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do the event of their deliberations, © They had every Wl * 
| lng to believe that the contrary ſentiments agi- WY 
tated the minds and boſoms of every external an 
internal foe to the liberty und proſperity of "the Wy * 
United States. They had ſeen in the origin avd BY 0 
2 of the experiment; the 2 _ — * 
ropofition, made a e ſtate (Vi a cl 
AY a partial 8 the confede — * 


had been attended to and promoted. They dd 120 een f 
the liberty aſſumed by a very few deputies, from a/ 
very few ſtates, convened at Annapolis, of | recom- 4 
mending a great and critical object, mr 6 forei — bl 
to their commiſſion, not only juſtified by the 

opinion, but actually carried into effect, by . po 
out of the Thirteen States. They had ſeen in a variety 
of inſtances, aſſumptions by congreſs not only ef thi 
NE but of operative n warranted 
in 
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in the public eſtimation; by accafions and objeQs infi- 
nitely leſs urgent than thoſe by which their conduct was 
to be governed. They muſt have reflected, that in all 
great changes of eſtabliſhed governments, forms ought 
to give way to ſubſtance ; that a rigid adherence in 
ſuch caſes to the former, would render nominal and 
nugatory, the tranſcendent and precious right of the 
people to ©* aboliſh! or alter their governments'as to 

<« them ſhall ſeem moſt likely to effect their ſafety 
« and happineſs* ;?* fince it is impoſſible for the 
people ſpontaneouſly. and univerſally,” to move in 
concert; towards their object; and it is therefore 
eſſential, that ſach changes be inſtituted by ſome. 
informal and unauthoriſed propoſitions, made by ſome 
patriotic and reſpeQable citizen or number of eiti- 
zens. They muſt have recollected that it was by this 
irregular and aſſumed privilege of propoſing to the 
people plans ſor their ſafety ànd bappineſs, that the 
ſtates were firſt united againſt the danger with which - 
they were threatened by their antient government: 
that committees. and congreſſes were formed for' con- | 
centrating their efforts, and defending their rights ; 
and that conventicns. were. eledted in the ſeveral ftater, 

for eſtabliſhing the conſtitutions under which they are 
now 9 3 1nor. conld it have been forgotten that 

no little ill-timed ſcruples, no zeal for adhering to 
ordinary forms were any where ſeen, except in thoſe 
who wiſthedito;:indulge under theſe maſks, their fe. 
cret enmig e contended for. The7 
muſt has hom in mind, that ae the plan to be 
framed. and pro was to be ſubmitted to : 

people rhemfalwary the dilapprobation .of this ſupreme 
authority:would deſtroy it far.eyer;;-its-;approbation 
blot out all antecedent errors and irregularities. . It 
might even chayet b ecurrtd to them, that where a dif- | 
polition to caxil- prevailed, their negleR” to execute = 
the degree:of powerivelted in them, and ſtill more 
their redommendatian;of: any meaſure. hatever not 
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wartanted/ by their commiſſion, — — 
excite: animadverſion, than a recommendation ut 
once of a meaſure fully commenſurate to. "the he. 
Tina ernie eie. 144 52 
Had the convention or: all theſe erde 
and in the midſt of all theſe confiderations, nn 
exereiſing a manly confidence in their Fa 
| whoſe confidenre they had been ſo Pecafiary dit 
Fuiſhed, uud of pointing out ye apabl; in their 
udgment of ſecuring! its wks eq che 
and ſullen reſolution of diſ. 
of ſacrificing ſubſtance do ft 
deareſt intereſts of their | 
of delay, und the hazard of e ee the 
man, Who can raiſe ris mind'to-onerdevated;; cou 
deption ; who'can awaken in his 'boſom; dhe yu 
dtic emotion; hat judgmen nt ou have b 
nounced bythe im partial world by th 
mankind,” bygvdry inlets pare ben 
uud character affthizcaffenb tee 
— whoſe propenſſty to conllemn, is fuſee 
TCoönttoul, let me then alk —— torktocores 
ſerve for the twelve iſtates WhO vip 6 v5 le 
ſending depuries to the eontentidn, 30 body 
ea e ut tay 
cecom e tment belly> 6 
Unknown to the 3 untl un the state 0 
New-York in particular, teen et ond; en 
complied with this unauthoriſedt ia tarpoſi tion 24's | 
But that the objeRtdrs may bet dimed:of drew 
pretext, it ſhall be granted for a π, ht tnt, a 
convention. were neither agthuriſed dy ommit 
ton, nor juſtüfed N bis 
ceonſtitution ar their con 22Dogs nit (follow. aha 
the rr eee be 0 


we fer-theſignokle. exampleigf efulin | | 
'even when it is offered by our friends ? | 
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enquiry in all caſes, * ought ſurely to be not ſo mack” 

from whom the advice ne, us A 
od o 5 

fn ſum of what has bees here advanced 

proved, is that the charge againſt the convention of 


"at 
; 


Ins, 

d ol exceeding their powers, except in one inſtance: zue 
by urged by the objectors, has no 3 

uin. it; that if they had exceeded their powers 2 
heir not only warranted but required, as ae i conf 

old WW ſervants. of their country, by the circomſtances' in 
wes which they were placed, to exerciſe the liberty which 
the they aſſumed, and that finally, if they had violated _ 
tie both their powers, andtheir obligations in-propoling 
the a conſtitution, this ought nevertheleſs to be embra- 
ons ced, if it be calculated to — e views and 


happineſs of the people of America. 'How far this 
character is due to the conſtitution, "1 is « the. ſabj J 
_ inne - 30 5 EEE 
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General View of the Powers rept. yo be | 
-: ",vefted in the Union. 10 el, 


HE couliitution ropoſed by the conventi 
T* may be —— under —4 general = 


of view. Fhe ri relates to the ſum or 1 
of power which it veſts in the government, including 
the reſtraints impoſed on the ſtates. The sxcon ** 
to the particular ſtructure of the government, 'ai 
the diftribution of "this Power, N its 'feve 
branches. . 

\ Under the feſt ier of che ſubject two 127 | 
queſtions ariſe; 1. Whether any part of the powers 
transferred to the general government be ynneceſfary 
or improper? 2. Whether the entire maſs of thei 
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How could a readineſs for war in time of e be 
ſafely prohibited, unleſs we could prohibit in like 
manner the preparations and eſtabliſhments of every 
hoſtile nation? The means of ſecurity can only be 

je by the means and the dan denger of attack. 

will in fact be ever determined y theſe rules, 

and by no others. It is in vain to oppoſe conſtituti- 
onal barriers to the i impulſe of ſelf-preſervation, It 
is worſe than in vain; becauſe it plants in the con- 
ſtitution itſelf neceſſary uſurpations of power, every 
precedent of which is a germe of. unneceſſary and 
multiplied repetitions. f one nation maintains 
conſtantly a'diſciplined army ready for the ſervice of 
ambition or revenge, it obliges the ; ok pacific 
nations, who may be within the reach of its enter- 
Ie to take correſponding precautions. The 
fteenth century was the unhappy e Thy of military 


| eſtabliſhments in time of peace.. 


Were in 07 
duced b Charles VII. of Francy, og is 
ad the 


followed, or been forced into the example. , | 
example. not been followed by other nations, all 


Europe muſt long ago have worn the chains of a 
univerſal monarch. . Were every nation except France 


now to diſband its peace eſtabliſnment, the ſame 
event might follow. The veteran legions of Rome 


were an overmatch for the undiſciplined valour of all 
other nations, and rendered her miſtreſs of. the 
world. | 
Not leſs true is it, that the liberties of Rome pho. 
ved the final victim to her military triumphs, and 
that the liberties of Europe, as far as they ever 
exiſted, have with few exceptions been the price of 


her military. eſtabliſhments. A ſtanding force there- 


fore is a dangerous, at the ſame time that it may be 
a neceſſary proviſion. On the ſmalleſt ſcale it has 
its inconveniences. On an extenſive . ſcale, its 
conſequences may be fatal. On any ſcale, it is an 
obje& of laudable circumſpection and precaution. 
A wiſe nation will combine all theſe aten 


will exert all its prudence in diminiſhing both the 


neceſſity and the danger of reſortin 
may be inauſpicious to its libertie. 

The cleareſt marks of this prudence are ſta 
on the propoſed conſtitution. The union itſelf which 
it cements and ſecures, deſtroys every pretext for a 
military eſtabliſnment which could be dangerous. 
America, united with a handful of troops, or without 
a ſingle ſoldier, exhibits a more forbidding poſture 
to 3 ambition, than America diſunited, .with 

Ired thouſand veterans ready for combat. It” 


an hun 


was remarked - on a former occaſion, . that the 
want of this pretext had ſaved the liberties of ons 
nation in Europe. Being rendered by her inſular * 
ſituation and her maritime reſources, impregnable to 
the armies of her neighbours, the rulers of Great. 
Britain have never been able, by real or artificial. _- 
blic into an extenſive peace 
eſtabliſhment. The diſtance of the United States 
from the powerful nations of the world, gives them 
the ſame happy ſecurity. A dangerous eſtabliſhment 
an never be neceſſary or plauſible, ſo long as they © 
continue a united people. But let it n 
moment be forgotten, that they are indeb 
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ever for 2 
ted for this 
advantage to their union alone. The moment of its 
diſſolution. will be the date of a new order of things. 

The fears of the weaker or the ambition of the „ 


ſtronger ſtates or confederacies, will ſet che ſame. 
example in the new, as Charles VII. did in the old © 


world. The r be followed here from the 

| produced ' univerſal imitation 
there. Inſtead. of deriving. from our ſituation be 
precious advantage which Great- Britain has de : 
from hers; the face of America will be but a copy 
that of the continent. of E 


lame motives whie 


and perpet 
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liberty every where cruſhed | 
axes, The 
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tween ſtanding armies . 


fortunes of diſunited 
- | America 
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and whilſt it does not raſhly preclude itſelf from ary. 
reſource which may. become eſſential to its ſafety, © 
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revenue may be appropriated to their er e | 
7 3 


| "conſtitution has lengthened:thiis critical period to two 


quarter of the globe intrigue among ber rival 
nations, inſlame their mutual animoſities, and render: 


and revenge. In America, the miſeries ſpriuging 


T 16: = 26” 3 wins ent] 
Next to the effeQual eſtabliſhment of the union, 


will not repeat here the obſervations, which I flatter 


tory light. But it may not be improper to the 


aſually ſtated to the public: But is it a juſt ſorm ? In 
it a fair compariſon? Does the Britiſh conſtitution 
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Europe. The fources of evil in the latter are c 
to her oπτn limits. No ſuperior powers of another: | 


o —— ——_—Y GP FT ON” We; oy 


them: the inſtruments of foreign:ambition, jealouſy 


would form: a part only of her lot. A plentiſul 
eee ee eee nee 
relation in whic Europe | to is quarter * of the 
_ and yg other mo of-the 3 
to Europe. This picture of the. conſequences 
diſunion cannot be too highly coloured, or too often 
exhibited. Every man who loves peace, every man 
who loves his country, every man who loves lil 
anght: to have it ever beſore his eyes, that he may 
cheriſti in his heart: a due altachment to the:union of; 
America, and be able to ſet a due value on the mehm 


the beſt poſſible precaution againſt . from 
ſtanding. armies, is u limitation of the term for which 


precaution the conſtitution has pruden 


myſelf have placed this ſubject · in a juſt and ſatisfac 


notice of an argument againſt this part of tlie ton- 
ſtitution, which has been drawn from the policy and 
practice of Great- Britain. It is ſaid that the con- 
tinuance of an army in that kingdom, ires an 
annual vote of the legiſlature; whereas the American 
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years. This is dhe form in which the compariſon is 


teſtrain the parliamentary diſcretion to one year? on 


+ the American impoſe/on the. congreſ ar- tu: 
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riations for tws: yiahs?" On the contrary, it cannot 

e unknown to the anthors of the fallaey themſelves, 
that the Britiſh: conſtitution fixes no limit whatever 
to the diſcretian of the legiſlature, and that the 
American ties down. the legiſlature to t years, a 
the longeſt admiſſible erm 2 

Had. the: argument from the miei exatnyls-bork- 
truly —_ eee won 2222 
which ies may be a riated to army 
. — — — by the Dritiſſi con- 
— — ee wenn 

amen 5 ˖0 K. e 

if — n, where the hauſe of — 
elected for ſeveni years; 1 ortion 
of the . are elected by- 


of the peopl ar 
by ek g's reſentatives,. and the repreſentatives 75 


corupeed.b —_ = 
poſſeſs a power to- appropriations to the a 
for an indefinite term, without defiring,. or withoat 
daring, to extend the term d a fingle eur; 


ought” not laß cion herſelf to bluſh- in 
that the re ntatives ef the United Hats — 


FREELY, yy vagmattorey BODY of the every 
| — 1 Eau cannot be with 2 
cretion over ſueh ropriations, exproſsly limited: 

to the ſhortipe riod of x no YEARS. | 


A bad — 1 — fails to betraꝝ itſelf, Of e 
truth, the management of the oppoſition tothe federab 
government is an unvasied exemplification. 
among all the blonder which have been committed, 


none is more ſtrihing than the attempt to enliſt an 


that the: prodent jealouly oncentained the 
— F armies. The. = 


„ fully the — bite attention to that — 


— ſubject Lend led to in which muſt 
terminate in a thorough and univerſal convittion;. not” - 
only that the conſtitution has provided the moſteffec- 
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that nothing ſhort of à conſtitution: fally adequate to 
the national defence, and the preſervation of the 
union, can ſave: America from as many ſtanding: 
armies as it may be ſplit into ſtates or confederagies; 


and from ſuch a progreflive augmentation, of "theſe. 


eſtabliſhments in each, as will render them as bur- 
denſome to the properties and ominous to the liberties 


of the people; as any eſtabliſiment that cùn become 


neceſſary, under a united and efficient government, 


muſt be tolerable to the former, and ſafe to the latter. 


The palpable neceſſity of the power to provide and 
maintain a navy. has protected that part of the con. 
ſtitution againſt a ſpirit of cenſure, which has ſpared 
few other parts. It muſt indeed be numbered among 
the greateſt bleſſings of America, that as her union 
will be the only ſource of her maritime ſtrength, ſo 
this will be a principal ſource. of her ſecurity. againſt. 
danger from abroad. In this reſpe& our fituatian+ 


bears another likeneſs. to the infular advantage. bf 


Gteat-Britain. The batteries moſt capable of re- 
pelling foreign enterprizes on our ſafety, are happily 
uch as can never be turned by a perfidious. govern- 
ment agàinſt our liberties © 
The inhabitants of the Atlantic frontier are all of 
them deeply intereſted. in this, proyiſion for naval 
protection, and if they have hitherto been ſuffered to 
| Neep quietly in their beds; if their property has 
remained ſafe againſt the predatory ſpirit of licenti- 
ous adventurers; if their maritime towns have not 
yet been compelled to ranſom themſelves from the 
terrors of a conflagration, by yielding ta the exactions 
of daring and ſudden invaders, theſe inſtances: of 
good fortune are not to be aſeribed to the capacity of 
the exiſting government for the protection of thoſe 
from whom it claims allegiance, but to cauſes that 
are fugitiye and fallacious. If we except rages of 
Virginia lad Maryland, which are peculiarly. vul- 
nerable on their eaſtern frontiers, , no RN. of the 
union ought to feel more anxiety on this ſubject than 
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important diſtrict of the ſtate is an iſland. The ſtate 
itſelf is penetrated by a large navigable river for. 


7 


more than fifty leagues. The great emporium of... 
its commerce, the great reſervoir of its wealth, lies, 
every moment at the mercy of events, and may. 

almoſt be regarded. as Ae, for ignominious, 


2 


compliances with the dictatés of a foreign enemy, - 
or even with the Fapacious demands of pirates and 
a 


barbarians. Should a war be the reſult of the pre- 


carious fituation of European affairs, and all the 
unruly paſſions attending it, be let looſe on the ocean 
our eſcape from inſults and depredations, not only 


on that element but every part of the other bordering. 
on it, will be truly miraculous. . In the preſent con- 
dition of America, the ſtates more immediately 


* 


expoſed to theſe calamities, have nothing to Hope. . 


from the phantom of à general government whic 


now exiſts; and if their ſingle reſources were equal, | 
to the taſk of fortifying themſelves againſt the dan- 


s — A oy 


ger, the object to be protected would be almoſt con- 


ſumed hy the means of protecting them... 


$ £ ah 


militia has been already ſ 
explaines,. oi rant ood: a don 
The power of Ring and borrowing 4 
being the ſinew of that which is to be exerted in t 
national defence; is properly thrown into the ſame. 
claſs with it. This power alſo has been examined, 
already with much attention, and has 1-truſt been, 
clearly ſhewn to be neceſſary both in the extent and 
form $ 


one ade 


jently vindicated and 


ternal taxation, by which they mean taxes on articles 
imported from other countries. It cannot be doubted. 


that this will always be a valuable ſource of revenue, 


that for a conſiderable time, it muſt. be a principal, 


ſource, that at this moment it is an eſſential one. 


But 
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New-York, Her ſea coaſt is extenſive, - The very 


The pays 'of 1 and calling forth the 
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iren to it by the conſtitution, I will addreſs, 
ditional reflection only to thoſe Who contend 
that the power ought to have been reſtrained to ex- 
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Bot we may form very miſtaken bfevs 0p his Miet, 
if we do not call to "ind in dn 3 that 
the extent of revenue drawn from 
moſt vary with the variations both in the extent ya 
the kind of im „ 

booty 2 the 2 . 


3 „ v. As ſoon as proj — ar 
tures rey rv the hands net called for by agr 
_ culture, the 1 imported manufaQures will > as 
the numbers. of people increaſe. In à more money 
tage, the imports may nt in confderable pate 
xaw materials which will be wrooght into articles 4 
exportation, and wall. a ragpire re rather the 
Ses of bounties, than to loaded with 
diſcquraging duties. A ſyſtom bf e myant 
ſor duration ought to contemplate theſe . revelut Nay 
aud be able to accommodate itſelf to them 
Some - who. have not denied the nectiity of the 
powe: of. taxation, have grounded a very fierce attack 
againſt the conſtitution on, the language in whit 
ou —— 8 —— 
power _ to ay and co taxes uties, im 
* exciles, t er the debts; and. rovide for the 
* mon defence and general welfare of the Voted 
States,“ amounts to an unlimited edges be to 
exerciſe every power which map, he $0 be 
eceflary f for the common defene 

o ſtronger proof could be givenof he 

hich hf — labour objectiona, thas 
5 g te ſuch a miſconſtruckion. De Ax 

2 


ad no other enumeration or. 


L though it na 4 might be been Seen ta, 8 
for ſo. aukward a form of deſcribing | an 


_— 


jegiſlate in all poſſible caſes. A r to deſtroy the 
freedom of the preſs, the trial by jury or even ts 
regulate the courſe of deſcents, or the 2 of con- 


AY 


terms to raiſe money for the ge Oo 

But what colour can the objection have, when-ul 
fpecificarion of the objects Adee by theſe — 
terms, immedintely follows ; and is not even fſepars- 
ted by a longer pauſe than a ſemicolon. 


ſo expounded as to give meaning to ev 


will bear it; mall one part of the ſame 


and ſhall the more doubtful and indefinite” terms 
retained in their full extent and the clear and 
expreflions, be denied any fi er? 
For what e could the enumeration of particulae 
powers be nſerted, if theſe and all others were meant 
to be incladed in the preceding general 
Nothing is more natural or common than 6 
a general phraſe, and then to explain and 

by Fa recital of particulars. But the idea of 


qualify the general meaning, and can have no othet 
elfect than to confound and miſlead, is an abſurdiry 
which as we are neduced to the dilemma of charging 
either am the authors of the , or on the au- 
thors of the <ouftitution, 
mage hac not oy with the latter. 

jeQion here os more extraordinary, f 


it appears that the language uſed by the convention 


objects © the union among the ſtates as deſeribed in 
article 3d. arg, ** their common' defence, Tecurity of 
their liberties, and/mutual*arid generaFwelfare.” 
The terms of article '$th, are fil} more identical. 
&« All of war,” and-alf other exp tl 
a ſhall be incurred forithe.common defence or ten 
_ 9 andallowed hp ie 
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veyances, muſt be Ny Hit Hh gence wat — by the 
weltare. 


different parts of the ſame inſtrument wer to be 


ry 


excluded altogether from a ſhare in the — | 


1 
ue 

n enu- 
neration of particulars,” which - neither * nn 


is a copy from the articles of confederation; The 


Bt . ning 


objection, 
ion, we uſt take the liberty of 


{ 

; 
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% preſs ſhall be defrayed out of a commen treaſury, 
« Kc.“ A ſimilar language again occurs in article g, 
Conſtrue either of theſe articles by the rules which 
would juſtify the conſtruction put on the new conſtity. 
tion, and they veſt in the exiſting Congreſs'a power 

to leg ſlate in all caſes whatſoever. But what would 
have been thought of that aſſembly, if attaching 
themſelves to theſe general expreſſions, and diſre. 

garding the ſpecifications, which aſcertain and limit 
their import, they had exerciſed an unlimited power 
of providing for the common defence and gene. 
ral welfare? I appeal to the objectors themſelves, 
whether they would in that caſe have elyployed the 
ſame reaſoning in juſtification of congreſs, as they 
now make uſe of againſt the convention. How difh- 


Tale? it is s for error to- eſcape i its own conde nation. 
335 N JBLIUS, 
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The ſome View continued.” 


"HE fecond claſs of powers pin the cowl 
government, conſiſts of thoſe which regulate 
| the intercourſe. with foreign nations, to wit; to make 
treaties; to ſend and receive ambaſſadors, * 
public miniſters and conſuls; to define and 
piracies and felonies committed on the hi TE ſeas, 
and offences againft the law of nations; to regulate | 
foreign commerce, including a power to Pu 
after the year 1808, the: importation of. dive 
to lay an intermediate duty of ten dollars per ws or 
as a diſcouragement to ſuch importations. 5 
This claſs of powers forms an obvious and eſſential 
branch of the federal adminiſtration. If we are to 
be one nation in any” reſpect, it ee 99 to be in 
7, me to other nations. k 
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0. receive ambaſſadors, ſpeak their own propriety.— 
ich Both of them are compriſed in the articles of confe- 


tu- deration; with this difference only, that the former 
ver is diſembarraſſed by the plan of the convention of an 
uld exception, under which treaties might be ſubſtantially 
ing fruſtrated by regulations of the ſtates; and that a 
re. power of appointing and receiving other public 
nit ; miniſters and conſuls,” is expresſly and very 
ver properly added to the former proviſion concerning 
ne- ¶ ambaſſadors. The term ambaſſador, if taken ſtrictly, 
es, as ſeems to be required by the ſecond of the articles 
the of confederation, comprehends the higheſt grade only 
dey of public miniſters ; and excludes the grades which 
in. BY the United States will be moſt likely to prefer where. 
| WH foreign embaſſies may be neceſſary. And under no 
JS. Wl /atitude of conſtruction will the term comprehend 
conſuls. Yet it has been found expedient, and has 
been the practiee of congreſs to employ the inferior 
grades of public miniſters; and to ſend and receive 
conſuls, It is true that where treaties of commerce 
ſtipulate for the mutual appointment of conſuls, 

whoſe functions are connected with commerce, the 
admiſſion of foreign conſuls may fall within the 
power of making commercial treaties ; and that 
where no ſuch treaties exiſt, the miſſion of American 
conſuls into foreign countries, may perhaps be covered 
nder the authority given by the gth article of the 


uh Wconfederation, to appoint all ſuch civil officers as 
as, may be neceſſary for managing the general affairs 
ate of the United States, But the admiflion of conſuls 
bit to the United States, where no previous treaty has 
und Maipalated it, ſeems to have been no where provided 
ad, or. A ſupply of the omiſſion is one of the leſſer 


Inſlances in which the convention have improved on 
the model before them. But the moſt minute pro» 
iſions become e when they tend to obviate 
he neceſſity or the pretext for gradual and unobſerved 
ſurpations of power. A liſt of the caſes in which 
| J RS congreſs 


The powers to make treaties and to fad nd; +. 


\ 
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congreſs have been betrayed, or forced by the defects 
of the confederation into violations of their chartered 
authorities, would not a little ſurpriſe thoſe who have 
aid no attention to the ſubje& ; and would be no 
inconſiderable argument in favor of the new conſt. 
tution, which ſeems to have provided no leſs ſtudi- 
ouſly for the leſſer, than the more - obvious and 
. ftriking defects of the old. | „„ 
The power to define and puniſh piracies and felonies 
committed on the high ſeas, and offences againſt the 
law of nations, belongs with equal propriety to the 
general government; and is a ſtill greater improve. 
ment on the articles of confederation. Nt 
Theſe articles contain no proviſion for the caſe of 
offences againſt the law of nations; and conſequently 
leave it in the power of any indiſcreet member to 
embroil the confederacy with foreign nations. 
The proviſion of the federal articles on the ſubjeft 
of piracies and felonies, extends no farther than to 
the eſtabliſhment of courts for the trial of theſe 
offences. The definition of piracies niight perhaps, 
without inconveniency, be left to the law of nations ; 
though a legiſlative definition of them is found in 
moſt municipal codes. A definition of felonies on 
the high ſeas is evidently requifite. Felony is a term 
of looſe ſignification even in the common law of 
England; and of various import in the ſtatute law 0 
of that kingdom. But neither the common, nor the il .* 
ſtatute law of that or of any other nation, ought to il 
be a ſtandard for the proceedings of this, unleſ WM ?: 
. . - . 1 Ei 
previouſly made its own by legiſlative adoption. 
The meaning of the term as defined in the codes of 
the ſeveral ſtates, would be as impracticable as the 
former would be a diſhonorable and illegitimate 
guide. It is not preciſely the ſame in any two of the 
Kates ; and varies in each with every reviſion of its 
criminal laws. For the ſake of certainty and uni- 
 formity therefore, the power of defining felonies in 
this caſe, was in every reſpect neceſſary and mop. 
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The regulation of foreign commerce, having fallen 
within ſeveral views which have been taken of this 
ſubject, has been too fully diſcuſſed to need addi- 


tional proofs here of its being properly ſubmitted to 
the federal adminiſtration. | = 


It were doubtleſs to be wiſhed that the power of 


prohibiting the importation of ſlaves, had not been 


poltponed until the.year 1808, or rather that it had 


been ſuffered to have immediate operation. But it 
is not difficult to account either for this reſtriction on 
the general government, or for the manner in which 


the whole clauſe is expreſſed. It ought to be conſi- 


dered as a great point gained in favor of humanity, 
that a period of twenty years may terminate for ever 


within theſe ſtates, a traffic which has ſo long and 
ſo loudly upbraided the barbariſm of modern policy ; - 


that within that period it will receive a conſiderable 
difcouragement from the federal government, and 
may be totally aboliſhed by a concurrence of the few 
ſtates which continue the unnatural traffic, in the 
prohibitory example which has been given by ſo 
great a majority of the union. Happy would it be 
tor the unfortunate Africans, if an equal proſpett 
lay before them, of being redeemed from the oppreſ- 
ſions of their European brethren! 7 

Attempts have been made to pervert this clauſe 
into an objection againſt the conſtitution, by repre- 
ſenting it on one fide as a criminal toleration of an 


illicit practice, and on another, as calculated to 


prevent voluntary and. beneficial emigrations from 


Europe to America, I mention theſe miſconſtruc- ” 
tions, not with a view to give them an anſwer, for 


they deſerve none; but as ſpecimens of the manner 
and ſpirit in which ſome; have thought fit to conduct 
their oppoſition to the propoſed government. 

The powers included in the 7hird claſs, are thoſe 


which provide for the harmony and proper inter- 


curie among the ſtates. | 


BE a; | +: Yay ; 
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Under this head might be included the particular | 
reſtraints impoſed on the authority of the ſtates, 


and. certain powers of the judicial department ; but 
the former are. reſerved for a diſtinct claſs, and the 
latter will be particularly examined when we arrive 
at the ſtructure and organization of the government. 
I ſhall confine myſelf to a curſory review of the 
remaining powers comprehended under this third 
deſcription, to wit, to regulate commerce among 
the ſeveral ſtates and the Indian tribes ; to coin 
money, regulate the value thereof and of foreign 
coin; to provide for the puniſhment of counterfeit- 
ing the current coin and ſecurities of the United 
States ; to fix the ſtandard of weights and meaſures; 
to eſtabliſh an uniform rule of naturalization, and 
uniform laws of bankruptcy ; to preſcribe; the man- 
ner in which the public aQs, records and judicial 
proceedings of each ſtate ſhall be proved, and the 
effect they ſhall have in other ſtates, and to — 
poſt- offices and poſt- roads. „„ 
The defect of power. in the exiſting cenfederacy, to 
regulate the commerce between its ſeveral members, 
is in the number of thoſe which bave been clearly 
pointed out by experience. To the proofs and 
remarks which former papers have brought into view 
on this ſubject, it may be added, that without this 
ſupplemental proviſion, the great and eſſential power 
of regulating foreign commerce, would have been 
incomplete, and ineffectual. A very material object 
of this power was the relief of the ſtates which import 
and ex port through other ſtates, from the improper 
contributions levied on them by the latter. Were 
theſe at liberty to regulate the trade between ſtate 
and ſtate, it muſt be foreſeen that ways would be 
found out, to load the artieles of import and export, 
during the paſſage through their juriſdiction, with 
duties Which would fall on the makers of the latter, 


and the conſumers of the former: We may be aſſured 


by paſt experience, that fuch a practice would be 
= ; introduced 
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introduced by future contrivances ; and both by that 

and a common knowledge of human affairs, that it 
would nouriſh unceaſing animoſities, and not impro- 

bably terminate in ſerious interruptions of the public 

tranquility. To thoſe who do not view the queſtion 

through the medium of paſſion or of intereſt, the 
detire of the commercial ſtates to collect in any form, 
an indirect revenue from their uncommercial neigh- 

bours, muſt appear not leſs impolitic than it is unfair; 

fince it would ſtimulate the injured party, by reſent- 

ment as well as intereft, to reſort to leſs conveniert 

channels for their foreign trade. Put the mild voice 
of reaſon, pleading the cauſe of an enlarged and 

permanent intereſt, is but too often drowned before 

public bodies as well as individuals, by the clamours 

of an impatient avidity for immediate and immo- 

derate gain. 5 „ 

The neceſſity of a ſuperintending authority over 
the reciprocal trade of confederated ſtates has been 
illuſtrated by other examples as well as our own. 
In Switzerland, where the union 1s ſo very flight, 
each canton 1s obliged to allow to merchandizes, a 
paſſage through its juriſdiction into other cantons, 
without an augmentation of the tolls. In Germany, 
it is a law of the empire, that the princes and ſtates 
ſhall not lay tolls or cuſtoms on bridges, rivers, or 
paſſages, without the conſent of the emperor and 
diet; though it appears from a quotation in an ante- 
cedent paper, that the practice in this as in many 
other inſtances in that confederacy, has not followed 
the law, and has produced there the miſchiefs which 
have been foreſeen here. Among the reſtraints 
impoſed by the union of the Netherlands, on its 
members, one is, that they ſhall not eſtabliſh impoſts 
diſadvantageous to their neighbours, without the 
general permiſſion. x 85 
The regulation of commerce with the Indian tribes 
is very properly 2 from two limitations in the 
articles of confederation, which render the proviſion 
2 | — 07 obſcure 


by t 


ferred from the articles of conſederation, and is 
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obſcure and contradictory. The power is there | 
reſtrained to Indians, not members of any of the 
ſtates, and is not to violate or infringe the legiſlative 
Tight of any ſtate within its own limits, What 
deſcription of Indians are to be deemed members of a 
ſtate, is not yet ſettled; and has been a queſtion of 
frequent perplexity and contention in the federal 
councils. And how the trade with Indians, though 
not members of a ſtate, yet reſiding within its legiſ. 
lative juriſdiction, can be regulated by an external 
authority, without fo far intruding on the internal 
rights of legiſlation, 1s abſolutely incomprehenſible, 
This 1s not the only caſe in which the articles of 
confederation have inconſiderately endeavoured to 
' accompliſh impoſlibilities; to reconcile a partial 
ſovereignty in the union, with complete ſovereignty 
in the ſtates; to ſubvert a mathematical axiom, by 
taking away a part, and letting the whole remain. 
All that need be remarked on the power to coin 
money, regulate the value thereof, and of foreign 
coin, is that by providing for this laſt caſe, the con- 
ſtitution has ſupplied a material omiſſion in the arti- 
cles of confederation. The authority of the exiſting 
a en is reſtrained to the regulation of coin Fruck 
1eir own authority, or that of the reſpective ſtates, 
It muſt be ſeen at once, that the propoſed uniformity 
in the value of the eurtent coin might be deſtroyed 
by ſubjecting that of foreign coin to the different 
regulations of the different ſtates... SY 
The puniſhment of connterfeiting the public ſecu- 
rities as well as of the current coin, is ſubmitted of 
courſe to that authority, which is to ſecure the 
value of both. | FP Foo 
The regulation of weights and meaſures is trans 


founded on like conſiderations with the preceding 
power of regulating coin. ED . 

FT be diſlimilarity in the rules of naturalization, has 

long been remarked as a fault in our ſyſtem, _ as 

| | ayiog 


o - 


hying a foundation for intricate and delicate queſtions, 
In the 4th article of the confederation, it is declared 
« that the free inhabitants of each of theſe ſtates, 

te paupers, vagabonds, and fugitives from juſtice 
« excepted, ſhall be entitled to all privileges and 
„ jmmunities of free citizens," in the ſeveral ſtates, 
« and the people of each ſtate, ſhall in every other, 
*« enjoy all the privileges of trade and commerce, &c.“ 
There is a confuſion of language here, which is 
remarkable. Why the terms free inhabit are 
uſed in one part of the article; free citizens i 
another, and people in another, or what was meant by 
ſupperadding to all privileges and immunities of 
* free citizens,“ all the privileges of trade and 
«© commerce,” cannot eafily be determined. It ſeems 
to be a conſtruction ſcarcely avoidable, however that 


thoſe who come under the denomination of free inba- 


bitants of a ſtate, although not citizens of ſuch. ſtate, 
are entitled in every other ſtate to all the privileges of 
free citizens of the latter; that is, to greater privileges 
than they may be entitled to in their own ſtate; {6 
that it may be in the power of a particular ſtate, or 
rather every ſtate is laid under a neceſſity, not only 
to confer the rights of citizenſhip in other ſtates upon 
any whom it may admit to fuch rights within itſelf ; 
but upon any whom it may allow to become inha- 
bitants within its juriſdiction. But were an expo- 
fition of the term inhabitants“ to be admitted, 
which would confine the ſtipulated privileges to 
citizens alone, the difficulty is diminiſhed only, not 
removed. The very improper power would ſtill be 


retained by each ſtate, of naturalizing aliens in every 


other ſtate, In one ſtate reſidence for a ſhort term 
confers all the rights of citizenſhip. In another 
qualifications of greater importance are required. 
An alien therefore legally incapacitated for certain 
rights in the latter, may by previous refidence only 
in the former elude his incapacity ; and thus the law 
ot one ſtate, be prepolteroufly * 

| 9 A 


x6 THE FTEDERALIS T. 


| the law of another within the juriſdiction of the other; | 


We owe it to mere caſualty, that very ſerious embar- 
raſſments on this ſubje& have been hitherto-eſcaped, 
By the laws of ſeveral ſtates, certain defcriptiong. of 
aliens who had rendered themſelves obnoxious, were 
laid under interdicts inconſiſtent, not only with the 
rights of citizenſhip, but with the privileges of 
reſidence, What would have been the conſequence, 
if ſuch . perſons, by. refidence or otherwiſe, had 
acquired the character of citizens under the laws of 
another ſtate, and then aſſerted their rights as ſuch, 
both to reſidence and citizenſhip within the ſtate 
proſcribing them ? Whatever the legal conſequences 
might have been, other conſequences would pro- 
bably have reſulted of too ſerious a nature, not to be 
provided againſt, The ne conſtitution has accor- 
dingly with great propriety made proviſion againſt 
them, and all others proceeding from the defect of 
the confederation, on this — by authoriſing the 
general government to eſtabliſh an uniform [rule of 
naturalization throughout the United State. 

The. power of eſtabliſhing uniform laws of bank» 
ruptcy, is ſo intimately connected with the regulation 
of commerce, and will prevent ſo many frauds where 
the parties or their property may lie or be removed 

into different ſtates, that the expediency of it ſeems 
not likely to be drawn into queſtion, | ,, _ 

The power of preſcribing by general laws the 


manner in which the public as, records and judisial 
proceedings of each ſtate ſhall be proved, and the 


effect they ſhall have in other ſtates, is an evident and 
valuable improvement on the clauſe relating to this 
ſubject in the articles of confederation. The mean- 
ing of the latter is extremely indeterminate; and 
can be of little importance under any interpretation 
which it will bear. The power here eſtabliſhed, may 
be rendered a very convenient inſtrument of juſtice, 


and be particularly beneficial on the borders of con- 


tiguous ſtates, where the effects liable to juſtice, may 
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be ſuddenly and ſecretly: tranſlated in any ſtage of 


the proceſs, within a foreign juriſdiction. 
The power of eſtabliſhing poſt-roads, mult in every 
view be a harmleſs power; and may perhaps, by 
judicious management, become productive of great 
public conveniency. Nothing which tends to faci- 
litate the intercourſe | between the | ſtates, can be 
deemed unworthy of the public care. 64.4, 
7 RATE + PUBLIUS. 
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The ſame View continued... 


laneous powers: ic 

». r to promote the progreſs of ſcience 
« and uſeful arts, by ſecuring for a limited time, to 
« authors and mventors, the excluſive right to their 
« reſpective writings and diſcoverie s. 

The utility of this power will ſcarcely be quef—- 
tioned. The copy right of authors has been folemnly 
adjudged in Great Britain, to be a right at common 
law, The right to uſeful inventions, ſeems with 
equal reaſon to belong to the inventors. © The public 
good fully coincides in both caſes, with the claims 
of individuals. The ſtates cannot ſeparately make 
effectual proviſion for either of the caſes, and moſt 
of them have anticipated the deciſion of this point, 


TY fourth claſs compriſes the followin g miſcel- 
I 


by laws paſſed at the inſtance of Congreſs. -- - 
2. To exerciſe excluſive legiſlation in all caſes 
* whatſoever, over ſuch diftrit (not exceeding ten 


miles ſquare) as may by ceſſion of particular ftates, | 


* and the acceptance. of congreſs, become the ſeat 
** of the government of the United States; and to 
e exerciſe like authority over all places purchaſed by 
* the conſent of the legiſlature of the ftates, in 
© which the ſame ſhall be, for. the erection of 


« forts, 
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c forts, magazines, arſenals, dock yards, and die 


« needful buildings.” 


The indiſpenſible neceſſity of compleat authority 
at the ſeat of government, carries its own evidence 
with it. It is a power exerciſed by every legiſlature 


of the union, I might ſay of the world, by virtue of 
its general ſupremacy. Without it; not only the 
e authority might be inſulted and its proceedings 

interrupted, with impunity ; but a dependence of 
the members of the 3 government on the ſtate, 
comprehending the ſeat of the government for pro- 


tection in the exerciſe of their duty, might bring on 


the national councils an imputation of awe or 


influence, . equally diſhonorable to the government, 


and difſatisfaQory to the other members of the conſe. 
deracy. This confideration has the more weight as 
the gradual accumulation of public improvements at 
the ftationary reſidence of the government, would be 
both too great a public pledge · tq be left in the hands 


of a ſingle ſtate ; and would create ſo many obſtacles. 


to a removal of the government, as ſtill further to 
its neceſſary independence. The extent of 


. 
this federal diftri is ſufficiently circumſcribed to 


ſatisfy every jealouſy of an oppoſite nature. And as 
it is to be appropriated to Fe ute with the conſent 
of the ſtate ceding it; as the ſtate will no doubt 
provide in the compact for the rights, and the conſent 


of the citizens inhabiting it; as the inhabitants will 


find ſufficient inducements of intereſt to become 


willing parties to the cefſion ; as they will have had 


their voice in the election of the government which 
is to exerciſe authority over them; as a municip 
legiſlature for local purpoſes, derived from their own 


_  fuffrages, will of courſe be allowed them; and as the 

authority of the legiſlature of the ſtate, and of the 

inhabitants of the ceded part of it, to concur in the 
ceſſion, will be deriyed from the whole people of 


the ſtate, in their adoption of the conſtitution, 


every imaginable. objection ſeems to be * 
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The neceſlity of a like authority over forts, maga- 
zines, &c. eſtabliſhed by the general government is 
not leſs evident. The public money expended on 
ſuch places, and the public property depolited in 


authority of the particular ſtate. Nor would it be 
proper for the places on which the ſecurity of the 
entire union. may depend, to be in any degree 
dependent on a particular member of it. All objec- 
tions and ſcruples are here alſo obviated by requiring 
the concurrence of the ſtates concerned, in every 
ſuch eſtabliſhment. <p 

3. To declare the puniſhment of treaſon, but 
« no attainder of treaſon ſhall work corruption of 
e the perſon attainted.“ 1 

As treaſon may be committed againſt the United. 
States, the authority of the United States ought to 
be enabled to puniſh it; but as new fangled and arti- 
ficial treaſons, have been the great engines, by 
which violent factions, the natural offspring of free 
governments, have uſually wreaked their alternate 
malignity on each other, the convention have with 
great judgment oppoſed à barrier to this peculiar 
danger, by inſerting a conſtitutional definition of. 
the crime, fixing the proof neceſſary for conviction 
of it, and reſtraining the congreſs, even in puniſh-. 


me beyond the perſon of its author. 


lad 4. To admit new ſtates into the union; but no 


ich neu ſtate ſhall be formed or erected within the juriſ- 
pal . diction of any other flate ; nor any ſtate be formed 


wa i © by the junction of two or more ſtates, or parts - of 


he BW © ſtates, without · the conſent of the legiſlatures of 
he Wl © the ſtates concerned, as well as of the congreſs. 

he In the articles of confederation no proviſion is: 
of found on this important ſubject. Canada was to be 
n; admitted of right on her joining in the meaſures of 
ihe United States; and the other colonies, by which; 


them, require that they ſhould be exempt from the 


% 


„blood, or forfeiture, except during the life of 


ing it, from extending the conſequences of guilt, 


. 


— 


& THE FEDERALIST, - 


were evidently meant, the other Britiſh colonies, u 
the diſcretion of nine ſtates. The eventual eſtabliſh. 
ment of zew fates, ſeems to have been overlooked 
by the compilers of that inſtrument. We have ſeen 
the inconvenience of this omiſſion, and the aſſumption 
of power into which congreſs have been led by it. 
With great propriety therefore has the new ſyſten 
ſupplied the defect. The general precaution that no 
new ſtates ſhall be formed without the concurrence 
of the federal authority and that of the ſtates con- 
cerned, 1s conſonant to the principles which .ought to 
_govern ſuch tranſactions. The particular precaution 


againſt the erection of new ſtates, by the partition of 


a a ſtate without its conſent, quiets the jealouſy of the 
larger ſtates ; as that of the ſmaller is quieted by a 
like precaution againſt a junction of ſtates without 
their conſent. LES f FIG TIO 4 
5. Io diſpoſe of and make all needful rules and 
*< regulations reſpecting the territory or other pro- 
er perty belonging to the United States, with a pro- 
e viſo that nothing in the conſtitution ſhall be ſo 
er conſtrued as to prejudice any claims of the United 
« States, as of any particular ſtate.” _ 


© This is a power of very great importance, and 


required by conſiderations fimilar to thoſe which 
ſhew the propriety of the former. The proviſo 
annexed is proper in itſelf, and was probably 
rendered abſolutely neceſſary, by jealouſies and 
queſtions concerning the weſtern territory, 4uffi- 
ciently known to the public. | 


6. To guarantee to every ſtate in the union 2 


* republican form of government; to protect, each 
of them againſt invaſion; and on application of 
* the legiſlature, or of the executive (when the 
<< legiſlature cannot be convened) againſt domeſtic 
Oe violence.“ ö NES 

In a confederacy founded on republican prin» 


- ciples, and compoſed of republican members, the 


ſuperinten ding government ought clearly to Nie 
. | — auchority 
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ntthority to deſend the ſyſtem againſt ariſtocratic 


iſh» or monarchial innovations. 'The more intimate the 
kel nature of ſuch a union may be, the greater intereſt 
een have the members in the political inſtitutions of each 
ion other; and the greater right to inſiſt that the forms 
it. of government under which the compact was entered 


into, ſhould be /ubfantially maintained. Buta right 
implies a remedy; and where elſe could the remedy 
be depoſited, than where it is depoſited by the conſti- 
tution ?- Governments of diflimilar principles and 
forms, have been found leſs ada ted to à federal 


tion coalition of any ſort, than thoſe of a kindred nature. 
n of As the confederate republic of Germany, ſays 
the Bi Monteſquieu, * conſiſts of free cities and petty 
y 2 Wl << ſtates, ſubject to different princes, experience 
« ſhews us that it is more imperfect than that of 
« Holland and Switzerland.” Greece was un- 
and done, he adds, ** as ſoon as the king of Macedon 
pro- Wl © obtained a ſeat among the Amphyctions.“ In the, 
Dro- latter caſe, no doubt, the diſproportionate force, as 
2 ſo well as the monarchical form of the new confederate, 
ted had its ſhare of influence on the events, It may 
poſibly be aſked what need there could be of ſuch a 
and precaution, and whether it may not become a pretext. 
ich br alterations in the ſtate governments, without the 
viſo concurrence of the ſtates themſelves. Theſe queſtions 
bly admit of ready anfwers. If the interpoſition of the 
and general government ſhould not be needed, the pro- 
i- viſion for ſuch an event will be a harmleſs ſuperfluity 


only in the conſtitution. But who can fay what 
experiments may be produced by the caprice of par- 
ticular ſtates, by the ambition of enterprizing leaders, 
or by the intrigues and influence of foreign powers, 
To the ſecond queſtion it may be anſwered, that if 
the general government ſhould interpoſe by virtue 

of this conſtitutional authority, it will be of courſe 


in- bound to purſue the authority. But the authority 
the extends no farther than to a guaranty of a republican 
Tels. WW form of government, which ſuppoſes a pre-exiſting 
rity 5 F , © - * poverament 


% 
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government of the ſorm which is to be guaranteed 
As long therefore as the exiſting republican forms 


are continued by the ſtates, they are guaranteed by 
the federal .conſtitution. Whenever the ſtates may 


chuſe to ſubſtitute other republican forms, they have 


a right to do fo, and to claim the federM guaranty 


for the latter. The only reſtriction impoſed on them 


is, that they ſhall not exchange republican for anti- 
republican conſtitutions ; a reſtriction - which it is 


preſumed will hardly be conſidered as a grievance. 


A protection againſt invaſion is due from every 
ſociety to the parts compoſing it. The Jatitude of the 


expreſſion here uſed, ſeems to. ſecure each fate not 
only againſt foreign hoſtility, but againſt ambitious 


or vindictive enterprizes of its more powerful neigh- 


bours. The hiſtory both of antient and modern 


confederacies, on that the weaker members 


of this article. Jö;—oꝛ³ 
Protection againſt domeſtic violence is added with 
equal propriety. It has been remarked that Fr 


among the Swiſs cantons, which properly pea ing 


are not under one government, proviſion is made for 
this object; and the hiſtoFy of that league informs 
us, that mutual aid is frequently claimed and afforded ; 
and as well by the moſt democratic, as the other 
cantons. A recent and well known event among 
ourſelves, has warned us to be prepared for emet- 
gencies of a like nature TT 


At firſt view it might ſeem not to 8 the 
republican theory, to ſuppoſe either that a majority 
have not the right, or that a minority will have the 
force to ſubvert a government; and conſequently 


that the federal interpoſition can never be required 


but when it' would be improper. But theoretic 
reaſoning in this, as in moſt other caſes, muſt be 
qualified by the leſſons of practice. Why may not 
Illicit combinations for purpoſes of violence be 


formed as well by a majority of a ſtate, pe 


— 


t not to be inſenſible to the Tl 
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mmall ſtate, as bya majority of a county of a: diſtri 
of the ſame ſtate ; and if the authority of the ſtate 


"by WY 0oght in the latter caſe. to protect the local magi- 
nay WI ftracy. ought not the federal authority in the former 
yd: to ſapport the ſtate authority? Beſides, there are' 
nty certain parts of the ftate* conſtitutions. which are ſo 
om interwoven with the federal conſtitution, that 2 
nti⸗ violent blow cannot be given to the one without 
t is WI communicating the wound to the other. Inſurrectioas 
METH in a ſtate will rarely induce a federal interpoſitioa, 
ery onleſs the number concerned in them, bear ſome pro- 
* portion to the friends of government. It will be 
not much better that the violence in ſuch caſes ſhould be 
n repreſſed by the ſuperiatending power, than that the 
eh. majority ſhould be left to maintain their cauſe by a2 
225 blooly and obaate conteſt.” The exiſteace of a 
dem right to interpole will generally prevent the neceſſity 
ler of exerting / òͥU ö“‚ 

| 56 Is it true that force and right are neceſſarily on the 
ich ſame ſide in republican governments? May not the 
ven minor party poſſeſs ſuch a ſuperiority of pecuniary 
eine Wl '*ources;: of military: talents and experience, or of 

: * ſecret ſuceours from foreign powers, as will render it 
ms Wy '2-rior alſo in an appeal to the ſword ? May not a 
45 more compact and advantageous poſition turn the 
pag ſcale on the ſame fide againſt a ſuperior number fo. 
ang ſituated as to be leſs capable of a prompt and col- 
ner, lected exertion: of its ſtrength? Nothing can be 
more chimerical than to imagine that in a trial of 
the ! dual force, victory may be calculated by the rules 
"ity which prevail in a cenſus of the inhabitants, or which 

7 * determine the event of an election! May it not 
ntly happen in fine that the minority of citizens may 
ired become a majority of penſons, by the acceſſion of alien 
tic beſidents, of a caſual concourſe of adventurers, or of 

: be thoſe whom-/ the” conſtitution of the ſlate has not 
** admitted to the rights of ſuffrage? I take no notice 


be of an unhappy ſpecies of population abounding in 
| * lome of the Hates, who dufing the calm of regular 
mal 1 F 2 8 government 
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government are ſunk below the level of men; bit 
who in the tempeſtuous ſcenes of civil violence maß 
emerge into the human character, and give a ſupe- 
riority of ſtrength to any party with which they may 
aſſociate the! ves. . 8 . 


3 199 „* N 
In caſes where it may be doubtful on-which fide 
Juſtice lies, what better umpires could he defired by 
two violent factions, flying to arms and /tearing a 
ſtate to pieces, than the repreſentatives of confederate 
ſtates nat heated by the local flame? Fo the impar-. 
tiality of judges they would unite the affection of 
friends. Happy would it be if ſuch a remedy for its 
infirmities, could be enjoyed by all free govern 
ments; if a project equally effectual could be eſts- 
bliſhed for the univerſal peace of mankind, 
Should it be aſked what is to be ve redreſs" for an 
inſurrection pervading all the ſtates, and comprizing 
a ſuperiority of the entire force, though not a icon 
ſtitutional right; the anſwer muſt be, that ſuch a. 
caſe, as it would be without the compaſs of human 
remedies, fo it is fortunately not within the compaſs 
of human probability; and that it is a fufficient 
recommendation of the federal conſtitution, that it 
diminiſhes the riſk of a calamity, for which no po- 
ible conſtitution can provide a care. 
Among the advantages of a confederate republic 
enumerated by Montelpeion; an important one is, 
4 that ſhould a popular inſurrection happen in one of 
cc _ _ the others are _ quell — > ow 
& abuſes creep into one part, they are reformed b 
4 thoſe leet rs found,” 2a N „ $12,195 5 4 
7. To conſider all debts contracted and 'engage- ¶ - 
« ments entered into, before the adoption of this 
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« conſtitution, as being no leſs valid agaiaft thei 
1 «« United States under this conſtitution, than under I e, 
1 4 the confederation.“ „ 5 
; | This can only be conſidered as a declaratory pre. g. 
: 1 pooſition; and may have been inſerted, among other hs 
Ii "reaſons, for the ſatisfaction of the foreign credit 

| 


Sm on, PRETTY 
r OE OE ¶ . EE tis og 


* F< 


- TRE FEDERALIST. 65 


of the United States, who cannot be ſtrangers to the _ 
pretended doctrine that a change in the itical 
form of civil ſociety, has the magical effect o diſfoly= 
ing its moral obligations. „ ney” 4 

Among the leſſer criticiſms- which have been 
exerciſed on the conſtitution, it has been remarked - 
that the validity of engagements ought to have been 
aſſerted in favor of the United States, as well as 
againſt them; and in the ſpirit which uſually cha- 
racteriſes little critics, the omiſſion has been tranſ= 
formed and magnified into a plot againſt the national 
rights. The authors of this diſcovery may be told, 
what few others need be informed of, that as engages 
ments are in their nature reciprocal, an aſſertion of 
their validity on one ſide neceſſarily involves a vali- 
dity on the other fide ; and that as the article is 
merely declaratory, the eſtabliſhment of the principle 
in one caſe is ſufficient for every caſe, "They may be 
further told that every conſtitution muſt limit its 
precautions to dangers that are not altogether ima- 
ginary; and that no real danger can exiſt that tue 
government would dare, with or even without 
this conſtitutional declaration before it, to remit. 
the debts juſtly due to the public, oa the, pretext ' 
lere condemned. 757 nn BR 

8. % To provide for amendments to be ratified - 
« by three-fourths of the ſtates, under two excep- 
* tions only,” „„ . 5 OS 

That uſetul alterations will be ſuggeſted by expe- 
rience, could not but be foreſeen. It was requiſite 
therefore that a mode for introducing, them ſhould 
be provided. The mode preferred by the convention 
ſeems to be ſtamped with every mark 3 ; 
It guards equally againſt that extreme facility which 
would render the conſtitution too mutable; and that 
extreme difficulty which might perpetuate. its dif» 
covered faults. ' It moreover equally enables the 
general and the ſtate governments to originate the _ 
amendment of errors as they may be pointed IF = 

| A „ 3 
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the experience on one fide or on the other. - Tle 


The other exception muſt have been admitted on the 
_ defended by it. 


4 ſtates ſhall be ſufficient for the eſtabliſhment of this 
ce conſtitution between the ſtates ratifying the ſame.” 


rity of the people alone could give due validity to 


or corruption of a ſingle member. It would! have 


 Inexcuſeable. 


io the abſolute neceſſity of the caſe ; to the greatl a: 
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exception in favor of the equality of ſuffrage in the 
ſenate was probably meant- as a palladium to the 
reſiduary ſovereignty of the ſlates, implied and 
ſecured by that principle of repreſentatipn in one 
branch of the legiſlature ; and was probably inſiſted 
on by the ftates particularly attached to that equality, 


ſame conſiderations which produced the privilege 


9. The ratification of the conventions of nine 


This article ſpeaks for itſelf. The expreſs. autho. 


the conſtitution, - To have required the unanimou 
ratification of the thirteen ſtates, would have ſubjec- 
ted the eſſential intereſts of the whole to the caprice 


marked a want of foreſight" in the - convehtion, 
which our own experience would have rendered 


me By Gy @E3za o}woDIpun=naMA 2a «©> a tri... oc much .c ce co a co 


Two queſtions of a very delicate nature preſent 


. © themſelves on this occaſion. 1. On what principle p 
the confederation, which ſtands in the folemn form » 
of a compact among the ſtates, can be ſuperceded 
without the unanimous conſent 6f the parties to it fi 
2. What relation is to ſubſiſt between the nine or fc 
more ſtates ratifying the conſtitution, and tbe t! 
remaining few who do not become parties to it. If 


The firſt queſtion is anſwered at once by recurring 


principle of ſelf preſervation ; to the tranſcendenW rc 
law of nature and of nature's God, which declare or 
that the ſafety and happineſs of ſociety, are the be 
objects at which all political inflitutions aim, and be 
to which all ſuch inſtitutions muſt be ſacrificed. MI ti 
Perhaps alſo an-anſwer may be found without ſearcl-W b: 


itſelf. | 


ing beyond the principles of the compact * 
„„ n.. ĩͤ nl 
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has been heretofore noted among the defeRs of te 
confederation,” that in many of the ſtates, it had 
the received no higher ſanction than a' mere legiſlative 
and WJ ratification. The principle of reciprocalicy ſeems- 
one to require, that its obligation on the other ſtates 
ted WW ſhould be reduced to the fame ſtandard. A compact 


ity, i between independent ſovereigns, founded on afts. 


the of legiſlative authority, eas pretend to no higher 
lege validity than a league or treaty between the parties. 
It is an eſtabliſhed doctrine on the ſubjeR of treaties 
that all the articles are mutually conditions of each 
other; that a breach of any one article is a breach 
of the whole treaty z- and that a breach committed by 
either of the parties abſolves the others; and autho- 
riſes them, if they pleaſe, to pronounce the compa 
violated and void.. Should it unhappily be e 
to appeal to theſe delicate truths for a- juſtification for 


diſſolution of the federal pact, will not the com- 
plaining parties find it a difficult taſk to anſwer the 
multiplied and important infractions: with which they 
may confronted? The time has been when it was 
incumbent on us all to veil the ideas which this 
paragraph exhibits. The ſcene is now changed and 
with it, the part which the ſame motives dictate. 
: The i is oy leſs ho ; _ 7 1 | 
atterin ct of its being merely hypothetical, _ 
forbids * — diſcuſlion of it. It is one of 


In general it may be obſerved, that although no 


ring political relation can ſubſiſt between the aſſenting 


rest i and diſſenting ſtates, yet the moral relations will 
den remain uncancelled. The clgims of juſtice, both on 
are: one fide and on the other, will be in force, and muſt 
the be fulfilled ; the rights of humanity muſt in all caſes 
and i be duly and mutually reſpected; whilſt conſidera- 
ced. WW tions of a common intereſt, and above all the remem- 
brauce of the endearing ſcenes which are paſt, _ | 


thoſe caſes which muſt be left to provide for itſelf, | 


* 


diſpenſing with the conſent of particular ſtates to Aa 
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the anticipation of a ſpeedy triumph over = FOUR | 
to re-union, will, it is hoped, not urge in vain. mode 
| ration on one 8 n and prodence on the other. 


. FPUblius. 
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The ſame View continued and kat E 
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Fifth claſs of proviſions in favor of the federal « 
authority, conſiſts of the following reſtriQtions = 
on the authority of the ſeveral ſtates. h 
I. ** No ſtate ſhall enter into any treaty, alliance La 

„or confederation, . grant letters of marque and 
e repriſal, coin money, emit bills of credit, make n 
“ anz thing but gold and ſilver a. legal tender in * 
payment of debt; paſs any pill of attainder, * f 

„pft facto law, or law impairing the obligatiq oof 
«« contracts, or grant any title of nobility.” | of 
The prohibition againſt treaties, alliances. and he 
confederations, makes a part of the exiſting articles in 
of union; and for reaſons which need no . n 
tion, is copied into the new conſtitution. The Yo 
hibition of letters of marque is another part pi fl 
old ſyſtem, but is ſomewhat extended in the new. m. 
| 8 to the 3 letters of marque could be lat 
granted by the ſtates, after a declaration of war. th. 
According to the "arty theſe licences. muſt be ob- of 
tained as well during war as previous to its deela - In 
ration, from the government of the United States, m, 
This alteration is fully, jultified' by the advantage of the 


uniformity in all points which relate to foreign re; 
powers ; and of immediate reſponſibility to 5 
nation in all thoſe, for whoſe conduct the nation * 
| Itſelf is to be reſponſible. ri 


1 The right of coining money, which 3 is here taken be 


from the ſtates, was * in their hands by the confe- the 
| | deration 
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deration as a concurrent right with that of congreſs, 
under an exception in favor of the exclufive right 
of congreſs to regulate the alloy and value. In this 
inſtance alſo the new proviſion is an improvement on 
the old. Whilſt the alloy and value depended on 
the general authority, a right of coinage In the par- 
ticular ſtates could have no other effect than to mul- 
tiply expenſive mints, and diverſify- the forms and 
weights.of the circulating pieces. The latter incon- 
ventency defeats one purpoſe for which the power 
was originally ſubmitted to the federal head. And 
as far as the former might prevent an inconvenient 
remittance of gold and filver to the central mint for 
recoinage, the end can be as well attained by local 


* 


mints eſtabliſhed under the general authorit 7. 


The extenſion of the prohibition to bills of credit 
muſt give pleaſure to every citizen in proportion io 
his love of juſtice, and his knowledge of the true 
ſprings of publiT proſperity. The loſs which Ame- 
rica has ſuſtained ſince the peace, from the peſtilent 


effects of paper money, on the neceſſary conſidenee 


between man and man; on the necellary confidence 
in the public councils ; on the induſtry and morals of 
the people, and on the character of republican go-— 
vernment, conſtitutes an enormous debt againſt the 
ſtates chargeable with this unadviſed meaſure, which 
mult long remain unſatisſied; or rather an accumu- 
lation of guilt, which can be expiated no otherwiſe 
than by -a voluntary ſacrifice on the alter of juſtice, ' 


of the power which has been the - inſtrument of it. 


In addition to theſe perſuaſive conſiderations, it 
may be obſerved that the ſame reaſons which ſhew 
the neceſſity of denying to the ſtates the power of 
regulating coin, prove with/ equal force that they 
ought not to be at liberty to ſubſtitute a paper 
medium in the place of coin, Had every ſtate a- 
right to regulate the value of its coin, there might 
be as many different {arteries as ſtates; and thus 
the intercourſe among them would be . 1 3 
Ek 1 | © retroſpective 


fo 
4 
8 
* 
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© | The ſubjecte of foreign powers: might ſuſſer frog 


withdrawn from the ſtates, on the ſame , principle 


do che firit principles: of the ſocial-compa, and 8 
every principle of ſound legiſlation. The two former! 


ugs nevertheleſs, that additional fences* again! theſe 


tional bulwark in favor'of. perſonal ſecurity and pri- 
vate rights; and Fam much deceived if they have 


But the firſt link of a long chain of repetitions; 
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retroſpeAive alterations in its value might be made} 


and thus the citizens of other ſtates be injuted, and 
. animoſities be kindled among the ſtates themſelrtg. 


the ſame cauſe, and hence the unn be” difgredited 
and embroiled by the indiſcretion of & fingle-mem- 
ber. No one of theſe miſchiefs is leb incident tos 
power in the ſtates: to emit paper money, than 1! 
eoin gold or ſilver. The power to make Ta 
but gold and ſilver a tender in payment of 'debts, 14 


with that of ſtriking of paper * ni 8 e 
Fills of attainder, er po/# facto laws, and law! 
_Impairing the obligation. of contracts, are contra 


are expresſly prohibited by the declarations.i prefixes 
. to ſome of the ſtate conſtitutions; and all of then 
are prohibited by the ſpirit and ſcope of theſf fun. 


damental charters. Our on experience has faught 


dangers ought not to be omitted. Very properly 
therefore have the convention added this conſtitu- 


not in ſo doing as faithfully conſulted the genuine 
ſentiments, as the undoubted intereſts of their con- 
ſtituents. The ſober people of America are weary of 
the fluctuating policy which has directed the public 


* , counctls.- They have ſeen With n diſc 
» er that ſudden changes and, leg Hative imp 
Interference in caſes affecting perſonal rights, rea 


become jobs in the hands of enterprizing and infl1- WT, 
ential ſpeculators ; and ſnares to the more induſtri-Mreaſ 
Sus and leſs informed part of the community. The 
have ſeen too, that one legiſſative- interference iu it 


every ſubſequent interference being natur ally . pit 
6 = 1 J 7 . rightly 


— 
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nade/ ightly infer, therefore, that ſome thorough reform 5 
: wanting which will baniſh ſpeculations on public 
eaſures, inſpire a general prudence and induſtry, 

ind give a_regular.courſe to the byſineſs of ſoeiety. 

he prohibition with reſpect to titles of nobility, is 


nen, copied fi om the articles of confederation and needs 
comment. , ee ee e 
in to 2. «« No ſtate ſh „ without the conſent of the 


© congreſs, lay any impoſts or. duties on imports o 
0 pun except 8 abſolutely neceſſary © 
for executing its- inſpe@ion laws, and the neat; . 
produce of-all duties and impaſts laid by any ſtate: 

© on imports or e: „ ſhall- be for the -uſe of the 
treaſury of the United States; and all ſuch lame 

* ſhall be ſubjeR to the reviſion and controul of the: 

' congreſs. No ſtate ſhall, without the conſent of 

' congreſs, lay any duty on tonnage, keep troops or 
ſhips of War in time of 3 ; enter into any 

' agreement or compact with another ſtate, or with 

' a foreign power, or engage in war, unleſs actually; 


nete e invaded, or in ſuch immigent. danger as will not 
admit of dF 
litu- The reſtraint on the power of the ſtates over 
P11 nports and exports is enforted by all the arguments 

ali ich prove the neceſſity of ſubmitting the regulation 

e eb trade to the federal councils. It is needleſt there- 

wat fore to remark further on this head, than that the 
Y N manner in which the reſtraint is qualified, feems well: + 
* calculated at once to ſecure: to the ſtates a reaſonable 


udiſretion in providing for the conveniency of their 

ve imports and exports, and to the United States a 

itt, WY reaſonable check againſt the abuſe of this diſcretion. 

WH be remaining particulars of this clauſe, fall within 
ri. reaſonings which are either | ſo obvious, or have been 85 
hey fo fully developed, that they may be paſſed over 


ui The fixth and laſt plaſp conſiſts of the ſeveral 
© WW rowers and proviſion by ich efficacy is given to 
ar 


_ form could have been ſubſtituted ? 


# * 4 4 4 
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1. Of theſe the firſt is the power to make 1 
laws which ſhall be neceſſary and proper ſor 
© carrying into execution the foregoing powers, and 
© all other powers veſted by this conſtitution in the 
«« government of the United States.” 
Few parts of the conſtitution have been aſſailed 
with more intemperance than this; yet on a fair 
inveſtigation of it; as has been — thewn, vo 
part can appear more completely in vulnerable. 
Withont the /abAanrce of this power, the Whole con- 
ſtitution would be a dead letter. Thoſe who objed 
do the article therefore as a part of the conſtitution, 
can only mean that the /orm of the proviſion is! 
improper. But have they confidered N A better 


There are four other , poſſible methods! which the 
convention might have taken on this ſubject. They 
might have copied the ſecond article of the exiſting 
confederation which would have prohibited the exer- 

ciſe of any power not expres/ly delegated ; they might 
have attempted a poſitive enumeration of the powers 

comprehended under the general terms ** neceſſary 
* and proper;”” they might have attempted” a 

negative enumeration of them, by - ſpecifying. the 
powers excepted from the general definition-; They 
might have been altogether ſilent on the ſubject; 
leaving theſe neceſſary and proper powers, to con- 
ſtruction and inſeren e. 

Had the convention taken the firſt method of 
adopting the ſecond article of confederation ; it is the 
evident that the new congreſs would be — ral 
expoſed as their predeceſſors have been, to the alter- Per 
native of ys 47 term * exprojely”? with ſo ef: 
much rigour as to diſarm the government of all zeal 
authority whatever, or with ſo much latitude as to 
deſtroy altogether the force of the reſtriction. It 
would be eaſy to ſhew if it were —— that'no 
important power, delegated by the articles of con- 
federation, has been or can be executed dene 
ii 1 ' withou 
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without recuring more or leſs to the degtrine of 
conſtruction or implication. As the powers delegated 
under the new ſyſtem are more extenſive, the govern- 
ment which is to adminiſter it would find itletf MH 


— 


ceſſary and proper; but at the ſume time, not 


expreſely grant. 


* 


FEEE EIB. 


jet Wl tion of the powers neceſſary and proper for carryin 
jon, their other powers into ; the attempt woul 
n ih have involved a compleat digeſt of laws on every 
tter ſubject to which the conſtitution relates; accomo- 
( dated too not only to the exiſting ſtate of things, but 
to all the poſſible changes which faturity may pro: 
duce: 'For in every new application of a general 
power, the particular powers, which are the means 
of attaining the objet of the'peneral 
always neceſſarily vary with that object; and be often 
properly varied bild the object remains the ſame. 
Had they attempted to enumerate the particular 
pow / ers or means, not neceſſary or proper for carryin 
the general powers into execution, the taſk would 
have been no leſs chimerical ; and would have been 
liable to this further objection; that every defect in 
the enumeration, would have been equivalent to u 


quence t | 
the exceptions and deſeribed the reſidue by the gene 
ral terms, not neceſſary or proper. It muſt have hap+ 
pened that the enumeration would comprehend # few 
of the exc | 

ſuch ax wh 


becauſe the enumeration would of courſe ſcleR ſack 
u would be leaſt neceſſary or proper; aft that the 
unneceſſary and improper powers included in the 
reſiduum, would be than 
do partial enumeration ** | 


- ata 4 4 TTL 


more diſtreſſed with the alternative of betraying the 
public intereſt by e or of violating the 
conſtitution by exerciſing powers indiſpenſably ne- 


on i Had he convention attempted a poſitive enumers- | 


poſitive youu of authority. Tf to avoid this conſe- 
ey had attempted a partial enumeration of 


ted powers only; that theſe would be 
d be leaſt likely to be aſſumed or tolerated / | 


bly excepted, than if 


« 


Had the conſtitution been ſilent on this head, then 
can be no doubt that all the particular powers, re. Wi 
quiſite as means of executing the general powers, Wi* 
would have reſulted to the government, by una void. 
able implication. No axiom is more clearly: ef. Wl" 
bliſhed in law, or in reaſon, than that wherever the 
end is required, the means are authoriſed ; wherever 
a general power todo g thing is given; every parti. 
cular power neceffary for doing it, is included, Had 
this laſt method therefore been purſued by the con. 
vention, every objection now urged againſt their 
plan, would remain in all its plauſibility; and the 
real inconveniency would be. incurred, of not re. 
moving a pretext which may be ſeized on critical 
occaſions for drawing into queſtion the efſentia] 


powers of the union. To 
If it be aſked, what is to be the conſequence, in e 
caſe the congreſs ſhall miſconſtrue this part of the 5 
conſtitution, and exerciſe powers not warranted by 
its true meaning? I anſwertheſame as if the d 
miſconſtrue or enlarge any other power veſted in them, BW. 
as if the Tan power had been reduced to parti " 
culars, and any oneof theſe wereto be violated ; the 00 
ſame in ſhort, as if the ſtate legiſlatures ſhould vio. 
late their reſpective conſtitutional authorities. In the 
firſt inſtance, the ſucceſs of the uſurpation will depend Wi... 

on the executive and judiciary departments, which are WI: 
to expound and give effect to the legiſlative ads and Bl | 
in the laſt reſort, a remedy muſt be obtained from the the 
people, who can by the election of more faithful re- the 
elentatives, annul the acts of the uſurpers,, Tho Has 
truth is, that this ultimate redreſs may be more con- fat 
fided in againft unconſtitutional acts of the federal tai. 
than of the ſtate legiſlatures, for this plain reaſon, I 
that as every ſuch act of the former, wi be an iove- WW: ; 
| ſion of the rights of the latter, theſe will be ever ready a tn 

iff do mark the innovation, toſound the alarm to the peo- 

=. ple, and to exert their local influence in effeQting 4M. 


Change of federal repreſentatives, There being *. val 
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ſuch intermediate body between the ſtate legiſlatures 
and the people, intereſted in watching the conduct of 
the former, violations of the ſtate conſtitution: are 
more likely to remain unnoticed and unredreſſed. 

2, . This conftitution and the lawsof the er 
« States which ſhall be made in purſuance thereof, 
« and all treaties made, or which ſhall be made, un- 
der the authority of the United States, ſhall be 
the ſupreme law of the land, and the judges in 


LI - 
A * 


- 
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* 
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the conſtitution or laws of any ſtate to the contrary - 
« notwithſtanding.”  _ . 3 

The indiſcreet zeal of the adverſaries to the con- 
ſtitution, has betrayed them into an attack on this 
part of it alſo, without which it would have been 
evidently and radically defective. To be fully ſen- 
ſible of this we need only ſuppoſe for a moment, that 
the ſupremacy of the ſtate conſtitutions had been left 
compleat by a faving clauſe in their favor. 

In the firſt place, as theſe conſtitutions inveſt the 
ſtate legiſlatures with NO e an all 
cles not excepted by the exiſting articles of confe- 
deration, all the authorities contained in the propoſed 
conſtitution, ſo far as they exceed thoſe enumerated 
in the confederation, would have been annulled, and 
the new congreſs would have been reduced to the ſame 
impotent condition with their predeceſſor s. 


the ſtates do not even expreſsly and fully recognize 
the exiſting powers of the confederacy, an expreſs 
ſaving of the ſupremacy of the former, would in ſuch 
ſtates have brought into queſtion, every power con- 
tained in the propoſed conſtitution. e 
In the third place, as the conſtitutions of the ſtates 
differ much from each other, it might happen that 
a treaty or national law of great and equal import- 
ance to the ſtates, would interfere with ſome and not 
vith other conſtitutions, and would conſequently bs 
valid in ſome of the ſtates at the ſame time that it 
would have no effect in others. 


G 2 Ts 


every ſtate ſhall be bound thereby, any thing in 


In the next place, as the conſtitutions of ſome of 1 


= the laws of the ſtates. 
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In fine, the world would have ſeen for the irt 
time, a ſyſtem of government founded pn an. inver. 
ion of the fundamental principles of all government; 
it would have ſeen the authority of the whole ſociety 
every where ſubordinate to the authority of the parts; 
it would have ſeen a monſter in which the head Way 
under the direction of the member s. | 
1 3. % The ſenators and repreſentatives, and the 
« members of the ſeveral ſtate legiſlatures; and all 
51 and judicial officers, both of the United 
tates, and the ſeveral ſtates ſhall be bound by 
«« oath or affirmation, to ſupport this conſtitution.” 
It has been aſked, why it was thought neceſſary, 
that the ſtate magiſtracy ſhould be bound to ſupport 
the federal conſtitution, and unneceſſary that a like 
oath ſhould be impoſed on the officers-of the Voited 
States in favour of the ſtate conſtitutions ?_ 
Several reaſons might be aſſigned for the iftine: 
tions, I content myſelf with one which is. you 
and concluſive. The members of the federal govern 
ment will have no agency in carrying. the ſtate con- 
ſtitutions into effect. The members and- officers of 
the ſtate governments, on the contrary, will have 
an eſſential | ency in giving effe& to the federal 
conſtitution. The election of the projdens and ſe- 
nate, will depend in all caſes, on the legiſlatures of 
the ſeveral ſtates. And the election of the houſe of 
repreſentatives, will equally_ depend on the ſame 
authority in the firſt inſtance ; and will probably, fer 
ever be conducted by the bers and according to 


wo + on — — - — r * 


Among the end for Kia eBtaty & 

the federal boeh, wilght be added, ng of which 

belong to the executive and judicia departments: 

ut as theſe are reſerved for particular examination 
in another place, I paſs them over in this. 

We have now reviewed in detail all the articles * 

: the prope the ſum or quantity of power delegated by 


the propoſed conſtitution to 1 * 1 
2 
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and are brou: 1 to 2 zundeniable Pier | 
that no part f the power is unnec or 1mpro- ) 
2 per for — the neceſſary objects of the 
ien i union. The pers therefore, whether this-amount 
rn; of power ſhall be granted or not, reſolyes itſelf into 
"wa, WY another queſtion, whether or not x government cm- 
nenſurate to the exigencies of the union, ſhall be 
the! eſtabliſned; or in other words, en che union 
d all MY itſelf mall be Lorne : 
uted | PUBLIUS; £ : 
on.” ——— —d — — 8 ** * a 8 — | ; 
lary, NUMBER XLV. . 


4 cared Di [cuſſion of the ſuppoſed 1 | 
from the Powers of the Union, to the 


line. State Governmentt. 4 | 
vious 

AVIN G. fhewn that no one of * benz 
ert N fered to the federal government 1s unneceſlary 
+s of i” improper, the next queſtion to be conſidered is 
h r ek the whole maſs of them will be dangerous 
jero the portion of authority left in the ſeveral ſtates. 
I fa. The adverſaries to the plan of the convention in- 


lead of conſiderin — the frrſt place What degree of 
power wab abſolute the of the 
federal denn have exhaufted t mſelves i in a 


ſame 
ſecondary. enquiry into the poſſible conſequences o, _ 
. 4 the propoſed ee wer, to the governments of 
8 e particular ſtates. But if the union, as has 1 
„e bewn, be eſſential, to the ſecurity of ad or. red = 
ro America againſt. foreiz n danger; if it be eflential tt __. 
10 their ſecurity againſt contentions and wars among 


the different ſtates; if it be eſſential to guard them l | 
22ainſt thoſe. violent and oppreſlive factions which 4 


icle Iinditter the Vleffings of Rberty, and again — 18 
ah litary eſtabliſhment which muſt — \ | 
ent er fountain if, i 1 5 the union \| 


E 
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_ prepoſterous, to urge as an objection to a. govern, | 


effected, was the American confederacy formed, wa 
the precious blood of thouſands ſpilt, and the hard 
earned ſubſtance of millions laviſhed, not that the 


the new, in another ſhape, that the ſolid happineſs 
of the people 1s to be ſacrifi | 


public good, the real welfare of the great body of 
the people is the ſupreme object to be purſued ; and 


like manner as far as the ſovereignty of the ſlates 


the voice o | 
former be ſacrificed to the latter. How far the ſa- 


 unfacrificed reſidue will be endangered, is. the quel- 
Several important conſiderations have been touch: 


ed in the courſe of theſe papers, which diſcountenance 
the ſuppoſition that the operation of the federal 


- . 


to the happineſs of the people of America, is it 0 


ment without which the objects of the union canng 
be attained, that ſuch a government may def 

from the importance of the governments of the indi. 
vidual ſtates? Was then the American reyolution 


people of America ſhould enjoy peace, liberty, and 
ſafety ; but that the governments of the ind{vidu 


Rates, that particular municipal eſtabliſhments might 


| 

] 
enjoy a certain extent of power, and be arrayed with Wl : 
certain dignities and attributes of ſovereignty ? We lll i 
have heard of the impious doctrine in the od 
world that the people were made forkings, not kin I 
for the people. Is the fame doctrine to be revived in Wl 


ced to the views of poli- 
tical inſtitutions. of a different form? It is top earl 
for politicians to preſume on our forgetting: that the 


that no form of government whatever, has any other 
value, than as it may be fitted for the attainment of 
this object. Were the plan of the convention adverſe 
to the public 95.4 My s, my voice would be, rejed 
the plan. Were the union itſelf inconſiſtent with the 
ublic happineſs, it would be, aboliſh the union. In 
cannot be reconciled to the happineſs of the people; 
F every good — muſt be 


crifice is neceſſary, has been ſhewn. How fal the 


tion before us. 


government 


— 
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overnment wilt by degrees prove fatal to the ſtate 
governments. The, more I reyolve the ſubject the 
more fully I am perſuaded that the balance is much 
more likely to be diſturbed by the preponderancy of 
the laſt than of the firſt ſcaleeme. 
We have ſeen in all the examples of antient and 
modern confederacies, the ſtrongeſt tendency conti - 
nually betraying itſelf in the members to deſpoil the 
general government of its authorities, with a very 
ineffectual capacity in the latter to defend itſelf a- 
gainſt the encroachments, Although in moſt of theſe 


under canſideration, as greatly to weaken any in- 
ference concerning the latter from the fate' of the 

former; yet as the ſtates will retain under the pro- 
poſed conſtitution a very extenſive portion of active 
ſovereignty, the inference ought not to be wholly 
diſregarded. . In the Achzan league, it is probable 


power, which, gave it a conſiderable likeneſs to the 
government framed by the convention. The Lycian 
confederacy, as far as its principles and form are - 
tranſmitted, muſt have borne a till greater analogy 
to it. Yet hiſtory does not inform us that either of 
them ever degenerated or tended to degenerate into 
one conſolidated government. On the contrary, 
we know that the ruin of one of them proceeded from 
the incapacity of the federal authority to * the 
diſſentions, ahd finally the diſunion of the ſubordi- 
nate authorities. Theſe caſes are the more worthy 
of our attention, as the external cauſes by which the 
component parts were preſſed together, were much 
more numerous and powerful than in our caſe; and 
conſequently. leſs powerful ligaments within, would 
ufficient to bind the members to the head, and 


to each or 2 #2: nth 
In the feudal ſyſtem we have ſeen a ſimilar pro- 
peuſity exempliſed. . Notwithſtanding the want of 
proper ſympathy. in pvety inftance between the local 
F ſovereigns 


examples, the ſyſtem has been ſo diſſimilar from that 


that the federal head had a degree and ſpecies of 
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ſovereigns and the people, and the ſympathy in ſong - 
inſtances between the general ſovereign aud tlie latter: 
it uſually happened that the local ſoyereigns prevail. 
ed in the rivalſhip for encroachments. Had 10 
external dangers enforced internal harmony and 
ſubordination; and particularly had the lobal fove. 
reigns poſſeſſed the affections of the people, the great 
kingdoms in Europe, would at this time conſiſt of 
as many independent princes as there were formerly 
The ſtate governments will have the advantage of | 
the federal government, whether:we compare them 
in reſpect to the immediate dependence of the one on 
the other; to the weight of perſonal influence which 
each ſide will poſſeſs; to the- powers reſpeQively 
veſted in them; to the predilection and probable 
ſupport of the people; to the diſpoſition and faculty 
0 ange and fruſtrating the meaſures of each 
other.. e VF 
The ſtate governments may be regarded a con- 
ſtituent and eſſential parts of the ſederal government; 
whilſt the latter is no wiſe eſſential to the operatioꝶ 
or organiſation of the former. Without the inter- 
vention of the ſtate legiſlatures, the preſident df the 
United States cannot be elected at all. They muſt 
in all cafes have a great ſhare in r 
and will perhaps in moſt caſes of themſeſves deter- 
mine it. The ſenate will be elected abſolutely and 
excluſively by the ſtate legiſlatures. Even the houſe 
of repreſentatives, though drawn immediately from 
the people, will be choſen very much under the in- 
fluence of that claſs of men, whoſe influence over the 
2 obtains for themſelves an election into the 
ate legiſlatures. Thus eachof the principal branches 
of the Rderal government will owe ats exiſtenee more 
or leſs to the favor of the ſtate governments, and 
muſt conſequently ſeel a dependence, which is much 
more likely to beget a diſpoſition tdo obſequious, 
than too overbearing towards them. On the 5 
. | 5 4 17 
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ide, the component parts of the ſtate governments 


der; will in no inſtance be 8 for their appointment 
ail. to the direct agency of the federal government, and 

1 very little ff at all, to the local influence of its 
lnem bers... 
ve- HI The number of individuals employed under the 

eat conſtitution of the United States, will be much 
t of i dnaller, than the number employed under the parti- 
erly i cular ſtates. There will conſequently be leſs of 

„ perſonal influence on the fide of the former, than of 
o_ the latter. The members of the legiflative, executive 


and judiciary departments of thirteen and more ſtates; 
the juſtices of peace, officers of militia, minifterial offi- 
cers of juſtice, with all the county corporation and town 


'ely Wl oficers, for three millions and more of people, in- 
ble BY :crmixed and having particular acquaintance with 
lty every claſs and circle of people, muftexceed beyond 
ach all proportion, both in number and influence, thoſe 

5 of every deſeription who will be employed in the 
on. adminiſtration of the federal ſyſtem. Compare the 
nt; nembers of the three great departments, of the 
10” 8 Thirteen Sates, excluding from the judiciary depart- 
er- nent the juſtices of peace, with the members of the 
the correſponding departments of the ſingle government 
wit of the union; compare the militia officers of three 
nt, millions of people, with the military and marine 
er: officers: of any eſtabliſhment which is within the 
oy compaſs of probability, or I may add, of poſſibility, | 


and in this view alone, we may pronounce the ad- 
on vantage of the ftates to be decifive. If the federal 
m, government is to have collectors of revenue, the 
the fate governments will have theirs alſo. And as 
thoſe of the former will be prineipally on the ſea-coaſt, 
hes and not very numerous; whilſt thoſe of the latter will 
wi be ſpread over the face of the country, and will be 

very numerous, the advantage in this view alſo lies 
ich on the ſame fide. It is true that the confederacy is 
, to poſſeſs, and bey ehedd, the power of collecting 
er i internal as well as external taxes throughout the * 


5 N 
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But it is probable that this power will not be reſorted 
to, except for ſupplemental purpoſes of revenue; that 
an option will then be given to the ſtates to ſupply 
their quotas by previous collections of thtir own; and 
that the eventual collection under the immediate 
authority of the union, will generally be made by the 
officers; and according to the rules, appointed by the 
ſeveral ſtates. Indeed it is extremely probable that in WI" 
other inſtances, particularly in the organization of 
the judicial power, the officers of the ſtates will be WW * 
cloathed with the correſpondent authority of the union, WI” 
Should it happen however that ſeparate collectors of Wl * 
internal revenue ſhould be appointed under the fe. 
deral government, the influence of the whole numbet Wl” 
would not be a compariſon with that of the multitude WI” 
of ſtate-officers in the oppoſite ſcale; Within every Wl © 
diſtrict, to which a federal collector would be allot- 
ted, there would not be leſs than thirty or farty or 
even more officers of different de ſeriptions and many 
of them perſons of character and weight, whoſe in- 
7 would lie on the ſide of 1 . 
The powers delegated by the pro conſtitution 
to the federal yovethment, 4 ow and defined. 
Thoſe which are to remain in the ſtate governments 
are numerous and indefinite. The former will be 
exerciſed principally on external objects, as war, 
peace, negociation, and foreign commerce; with 
which laſt the power of taxation will for the moſt part 
be connected. The powers reſerved to the feveral 
ſtates will extend to all the objects, which, in the or- 
dinary courſe of affairs, concern the lives, liberties 
and properties of the people; and the internal order, 
improvement and proſperity of the ſtate. |) 
The operations of the federal government will be 
| moſt extenfive and important in times of war and 
danger; thoſe of the ſtate governments, in times of 
eace and ſecurity. As the former periods will po 
bably bear a ſmall proportion to the latter, the Rate 
governments will here enjoy another advantage = 


tha the federal powers may be rendered to the national 
591 defence, the leſs frequent will be thoſe ſcenes of dan» 
er which might favour their aſcendancy over the 
iacs WY governments of the particular ſtates. 
the If the new conſtitution be examined with paar 
the and candour, it will be found that the change whi 

tin it propoſes, conſiſts much leſs in the additipn of xx 


0R81GINAL POWERS. The regulation of commerce, 


addition which few oppoſe, and from which noappre» 
henſions are entertained, The powers relating to 
war and peace, armies and fleets, treaties and finance; 
with the other more conſiderable powers, are all veſte 


_ ed in the exiſting congreſs by the articles of confe- 
Nor. deration. The propoſed change does not enlarge 


theſe powers; it only ſubſtitutes a more effectual mode 
of adminiſtering them, The change relating to tax- 
ation, may be regarded as the moſt important: and 


in- | | p | 
_ © Mjet the preſent congreſs have as compleat authority 

tion % «2 2V 1n = of the ſtates indefinite ſupplies of money 

ned, bor the common defence and general welfare, as the 


future congreſs will have to require them of indivi- 
dual citizens; and the latter will be no more hound 
than the ſtates themſelves have been, to pay the quo- 


i tas 12 taxed on them. Had the ſtates com- 

part plied rr x ly with the articles of confederation, 

eral Nor could their compliance have been enforced by as 

e peoceadly means as may be uſed with ſucceſs towards 

ties üngle perſons, our paſt experience is very. far from 

der, Weovntenancing an opinion that the ſtate governmenta 

would have loſt their conſtitutional powers, and have 

11 be {W872dually undergone an entire conſolidation, To 
and maintain that ſugh an event wopld have enſued, would 

s of be to ſay at once, that the, exiſtence of the ſtate go- 
r0» 


* eſſential purpoſes of the union. 
”_ e Sir nn 


2 i 
that accompliſhes 
1 ; 43s 1 * * 


NUMBER 


the federal government. The more adequate igdeed 


o ERS to the union, than in the invigoration of ite 


it is true, is a new power; but that ſeems to be an : 


ernments is r wich any ſyſtem whatever. 


ww © 


The Subject of the left Pap * e "ad * i 


either, or which of them, will be able nee. 


in every caſe ſhould be fi & to 
ſentiments and ſanction of their common 3 If th 


af : * 
— 
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ESUMING the ſubje& of the laſt paper I pr 
R ceed to enquire whether the federal government 
or the ſtate governments will have the advanta 
with regard to the predilection and ſup ſupport of Fri 
people. Notwithſtanding the different modes in which 
they are appointed, we muſt conſider. both of them, 
as ſubſtantially dependent on the great body of the rpe⸗ 
citizens of the United States. I od 2m this poſition 
here as it reſpects the firit, reſerving the wor for 
another place. The federal and ſtate of governmentWeſcc 


are in fact but different agents and truſtees of thoWhnder 


le, inſtituted with different powers, and delign-Miſkriic 
Long 1 for different purpoſes. -The adverſaries of miſſi 
conſtitution ſeem to have loſt ſight of the people alto · u gre 
gether in their reaſonings on this ſubject; and tofFWnce 
have viewed theſe different eſtabliſhments, not-only ¶Mveaſu 
as mutual rivals and enemies, but as uncontrouled 
by any common ſuperior in their efforts to ona * 
authorities of 2 other. Theſe 
here be reminded of their error. Th 


that the ultimate authority, wherever th er, t 


may be found, reſides in the people alone; 2550 
it will not depend merely on the comparative and 
tion or addreſs of the different ernments, whether ol ot 


ow of juriſdiction at the expence of the o 


ruth no leſs than decency requires, that the e 
depend od their 


Many confiderations, be fides thoſe 


former occaſion, _ to place it beyond & t, be tt 
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will be to the raments of their reſpective ſtates. 
Into the —— theſe, a greater humber uf 
individuals will expect to riſe. 
eſe, a greater number of offices and emoluments - 
ill low. By the fuperintending care of thefe, all 
ie more domeſtic and perſonal intereſts of the peo—- 


afairs of theſe; the people will be more familiarly - 
nd minutely converſant... And with the members 


ties of perſonal acquaintance and friend Ip, and 
f family and party attachments ; on the fide of 

heſe, therefore, the popular bias may well be 

xpeted moſt ſtrongly to incline, * n 
Experience ſpeaks the fame language in this caſe. 
The federal adminiſtration, though hitherto very 
jeſective, in compariſon with what may be hoped 
nder a better ſyſtem, had during the war, and 
prticularly, whilſt the independent fund of paper 
miſſions was in credit, an activity and importance 


ances whatever. It was engaged too in a courſe of. 
neaſures, which had for their object, the protection 
every thing that was dear, and the acquiſtion of 
ery thing that could be deſirable to the people at 
ge. It was nevertheleſs, invariably found, after 
© tranſient enthuſiaſm for the early congreſſes was 
er, that the attention and attachment of the people 
turned anew to their own particular govern- 
ents ; that the federal council was at no time the 
ol of popular favor; aud that oppoſition to propo- 
d enlargements of its powers and importance, was 
e fide uſually taken by the men who wiſhed to 
nd their political conſequence on the prepoſſeſſions 
their fellow citizens. © 
If therefore, as has been elſewhere remarked, the 
"ple ſhould;in future become” more partial to the 
«ral than to the tate „ the change — 
only 


the firſt and moſt- natural attachment ok the people | 


the gift of - 


le will be regulated and provided: for. With the 


f theſe, will a greater proportion of the people have 


; great as it can well have, in any future circum-. 


' n 
4 
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only reſult from ſuch manifeſt and irrefiſtible proofs of Wil 
a better adminiſtration, as will overcome all their Wl 
antecedent propenfities. And in that caſe, the | 
ought not ſurely to be precluded from giving moſt of 
their confidence where they may diſcover it tobe moi 
due: But even in that caſe, the ſtate governments : 
could have little to apprehend, becauſe it is only within WM : 
a certain ſphere, that the federal, power can, in the WM 
nature of things, be advantageouſly adminiſtered. 1. 

The remaining points on which I propoſed ue. 
compare the federal and ſtate governments, are the le 
diſpoſition, and the faculty they may reſpeQtively WM n 
poſſeſs, to reſiſt and fruſtrate the meaſures d la 
each other.. | * 4:3 

It has been already proved, that the members of WW pr 
the federal will be more dependent on the memben 
of the ſtate governments, than the latter will be on 
the former. It has appeared alſo, that the prepoſ. 
ſeſſions of the people on whom both will depend, 
will be more on the fide of the ſtate governments, 
than of the federal government. So far as the 
diſpoſition of each, towards the other, may be influ 


. enced by theſe cauſes, the ſtate governments mul gif 
clearly have the advantage. But in a diſtin aq reſ 
very important point of view, the advantage will l cor 
on the ſame ſide. The prepoſſeſſions which. t pro 
members themſelves will carry into the ati 
overnment, will generally be favorable -to 198 ne 

© ates ; whilſt it will rarely happen, that the men on 
bers of the ſtate governments will carry into t loc: 
public councils, a bias in favor of | the | general. ſtat 
government. A local ſpirit will infallibly. pre that 
much more in the members of the congreſs, than W moi 
national ſpirit will prevail in the legiſlatures of i goy 
particular ſtates. Newry one knows that a f vier 
. er of the errors committed by the f laty 
egiſlatures proceeds from the diſpoſition of i the 
members to ſacrifice the comprehenſive and pe righ 
manent intereſts of the ſtate, to the particular 2 thei, 


1 
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of Wl feparate views of the counties or diſtricts in which they 
cir rede. And if they do not ſufficiently enlarge their 
policy to embrace the collective welfare of their 


will make the aggregate proſperity. of the union, and 
the dignity and re bility of its government, 
the objects of their affections and conſultations ? For 
the ſame reaſon, that the members of the ſtate legiſ- 
latures will be unlikely to attach themſelves ſuffici- 
ently to national objects, the members of the federal 
legiſlature will be likely to attach themſelves too - - 
much to local objects. The ſtates will be to the 
latter, what counties and towns are to the former. 
Meaſures will too often be decided according, to their 
probable effect, not on the national 2 and 
happineſs, but on the prejudices, intereſts and pur- 
ſuits of the governments and people of the individual 
pol: fiates. What is the ſpirit that has in general cha- 
end, racterized the proceedings of congreſs? A peruſal 
of their journals as well as, the candid acknowledg- 
ments of ſuch as have had a-ſeat in that aſſembly, will 
inform us, that the members have but too frequently 
diſplayed the character, rather of partizans of their, 
reſpective ſtates, than of impartial guardians of a 
common intereſt ; that where, on one occaſion, im- 
proper ſacrifices have been made of local confider- 
ations to the aggrandizement of the federal govern- | , 
ment; the great intereſts of the nation have ſuffered 
on an huadred, from an undue atttention to the 
local prejudices, intereſts and views of the particular 
ſtates. I mean not by theſe reflections to 1nfinuate, 
that the new federal government will not embrace a 
more enlarged plan. of | policy than the exiſting 
government may have purſued, much leſs that its 
views will be as confined as thoſe of the ſtate legiſ- 
latures; but only that it will partake ſufficiently-of 
the ſpirit of both, to, be diſinclined to invade the 
rights of the individual ſtates, or the-prerogatives of 
their governments. We ig motives on the part oh the 
| „ 1 ate 


7 


particular ſtate, how can it be imagined, that they _ 
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ſtate governments, „ to augment their es by 
defaleations from the federal government, will be 


 over-ruled by no JO Prod e in the 
members. 
PMWeerre it admitted however that the federal gorers * 
ment may feel an equal diſpoſition with t ® 
overnments to extend its power beyond the due 
imits, the latter would ſtill have the advantage in 
the means of defeating ſuch encroachments. If an 
act of, a particular ſtate, though unfriendly: to the 
national government, be generally popular in that 
ſtate, and ſhould: not too groſsly violate the oaths of 
the ſtate officers, jt is e immediately, and a 
courſe, by means on the ſpot,” and depending on the 
ſtate alone. The oppoſition of the federal govem- 
ment, or the interpoſition of federal officers, woull 
but inflame the zeal of all parties on the fide of the 
ſtate, and the evil could not be prevented or repaized, 
if at all, without the employment of which 
muſt always be reſorted to with reluctance and difi- 
culty. On the other hand, ſhould anrunwarrantable 
meaſure of the federal government be unpopular ia 
particular ſtates, which would ſeldom fail-to' be the 
| caſe, or even a warrantable meaſure. be ſa, which 
may ſometimes be the caſe, the means of appolition 
to it are powerful and at hand, The diſquietude o 
the people, their repugnance and porhaps refuſal too 
co-operate with the * — of the union, the frounigupp 
of the executive magiſtracy of the Kate, the Embar- 
raſſments created by legiſlative ant pow" which would tion. 
often be added on fuck occafions, bare 
any ſlate difficulties not to be deſpiſed ; ns. form de n 
in a large ſtate very ſerious impediments, and uber frha 
the ſentiments of ſeveral adjoining ſtates happeneiſſqperic 
to be in uniſon, would preſent obſtructions which 
the federal government would varely be willi krou 
to encounter. . EY urſu 
But ambitious encroachivents of the federal g 
ment, on the authority of the Rate — | 
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not excite the oppoſition of *a ſingle ſtate or of a few 
ſtates only. They would be ſignals of general alarm. 
Every government would eſpouſe the common cauſe. 
A correſpondence would be opened. Plans of reſiſt- 
ance would be concerted. - One ſpirit would animate 
and conduct the whole. The ſame combination in 
ſhort would reſult from an apprehenſion of the federal, 

as was produced by the dread of a foreign yoke ; 
and unleſs the projected innovations ſhould be volun- 
tarily renounced, the ſame appeal to a trial of force 
would be made in the one caſe, as was made in the © 
other. But what degree of madneſs could ever drive 
the federal government to ſuch an extremity ? In the 
conteſt with Great-Britain, one part of the empire 
was employed againſt the other. The more numerous 
part invaded the rights of the leſs numeraps part. 
The attempt was unjuſt and unwiſe ; but it was not 

in ſpeculation abſolutely chimerical. But what would 

be the conteſt in the caſe we are ſuppoſing? WhO 
would be the parties? A few repreſentatives of the 
people would be oppoſed to the people themſelves ; 

or rather one ſet of repreſentatives would be contending 


EEE ES a 


s of 


* WOE: cainſt thirteen ſets of repreſentatives, with the 
au hole body of their common conſtituents on the fide 
che latte 19 a 
* The only refuge left for thoſe who prophecy the 


lownfal of the ſtate governments; is the viſionary 
ſuppoſition that the federal government may:previoully. 
ccumulate a military force for the projects of amibi- | 
ion. The reaſoning contained in 2 moſt 
ave been employed to little purpoſe indeed, if it could 

e neceſſary now to diſprove the reality of this danger. 

hat the people and the ſtates ſhould for a ſufficient | 
period of ime elect an uninterrupted ſucceſſion of | 
men ready to, betray both 3 that the traitors ſhauld > | | 
Iroughout this period, uniformly and ſyſtematically * 
purſue ſome fixed plan for eee the mili-. _ 

ry eſtabliſhment; that the governments and | 


* 


eople of the ſtates ſhould ſilentl W | 
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the gathering ſtorm, and continue to ſapply the man- 
rials, until it ſhould be prepared to burſt on their on 
heads, muſt appear to every one more like the inco. 
herent dreams of a delirious jealouſy, or the mi. 
judged exaggerations of a counterfeit zeal, than l 


vagant as the ſuppoſition is, let it however be made, 
Let a regular army, fully equal to the reſources of the 
country be formed; and let it be entirely at the dew 
tion of the federal government; ſtill it would not by 


danger. The higheſt number to which, according 


part of the Whole number of ſouls ; or one tweni 
fifth part of the number able to bear arms. Th 
| Proportion would not yield in the United States 
army of more than twenty-five or thirty thouſan 
men. To theſe would be oppoſed a militia amount 


' themſelves, fighting for their common liberties, a 
united and conducted by governments poſſeſſing the 


whether a militia thus circumſtanced could ever 


Thoſe who are beſt acquainted with the late faecelsi 
- reſiſtance of this country againſt the Britiſh ar 
will be moſt inclined to deny the poſſibility of i 
| Beſides the advantage of being armed, which ü 
Americans poſſeſs over the people of almoſt 
other nation, the exiſtence of ſubordinate goverr 


to which the people are attached, and by whi 
| wer are appointed, forms à barrier agu 
t 


i than any which a ſimple government of any form 

admit of. Notwithſtanding the military eſtabli 
ments in the ſeveral kingdoms of Europe, which! 
if : | . By ; ; . car . 


1 
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the ſober apprehenſions of genuine patriotiſm. Extn. 


going too far to ſay, that the ſtate governments wii 
the people on their ſide would be able to repel d 


to the beſt computation, a ſtanding army can 
carried in any country, does not exceed one hundred 


ing to near half a million of eitizens with arms 
their hands, officered by men choſen from amon 


affections and confidence. It may well-be'doubre 


eonquered by ſuch a proportion of regular troops 


ji{ "ll 
ch t 
* 


e enterprizes of ambition, more inſurmounts: 
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carried as far as the public reſources will bear, the 
governments are afraid to truſt the people with arms. 
And it is not certain that with this aid alone, they 
would not be able to = wag" — _ 2 — _ | 
the le to poſſeſs the addition vantages of loca 
vo a choſen by- themſelves, who could collect 
the national will, and direct the national force, and 
of officers appointed out of the militia, by theſe govern- 
ments and attached both to them and to the militia, 
it may be affirmed with the greateſt aſſurance that 
the throne of every tyranny in Europe would be 
ſpeedily overturned, in ſpite of the legions which 
urround it, Let us not inſult the free and gallant 
{ citizens of America with the ſuſpicion that they would 
| be leſs able to defend the rights of which they would 
be in actual poſſeſſion, than the debaſed fubjeRs of 
arbitrary 2 would be to reſeue theiry from the 
bands of their oppreſſors. Let us rather no longer 
inſult them with the ſuppoſition, that they can ever 
reduce themſelves to the neceſſity of making the 
experiment, by a blind and tame ſubmiſſion to the 
long train of inſidious meaſures, which muſt precede 
and product i... ear 
The argument under the preſent head may be put 
into a very conciſe form, which rage gy er 
concluſive. Either the mode in -which the federal 
government is to be conſtructed will render it ſuſſici - 
ently dependant on the people, or it will not. On the 
firſt ſuppoſition, it will be reſtrained by that depen- 
dence from forming ſchemes obnoxious to their con- 
ſtituents. On the other ſuppoſition it will not poſieſs 
the confidence of the people, and its ſchemes of uſur- 
pation will be 4 — by the ſtate govern- 
ments; who will be ſapported by the people. 7] 
On ſumming up the conſiderations flated in, this 
and the laſt papers they ſeem to amount to the moſt 
convincing evidence, that the powers propoſed to be 
lodged in the federal government, are as little ſormi - 
Gable to thoſe reſerved to the individual fates, as they 
BEES | 5 = are 


- 
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ticular ſtructure of this 3 and the diſtri 


as at once to deſtroy all ſymmetry and beauty of Judg 
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are indiſſ ben üb neceſſary. to accompl iſh the purpoly 
of the union; and that all thoſe _— which han 
been ſounded, of a meditated and conſequential ani. 
hilation of the ſtate governments, muſt, on the mk 
favorable i inter retation, be aſcribed 10 the TO 
nu. of them. 4 RL. 
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a Separation of the Departments of. Power, 
examined and aſcertained.” i" 


TAVING ah the Amend hm of che! 
poſed 8 and the general hog 


— to it 3 . ͤ————«˙— 


bution of this maſs o power among 1 ml 


ruent parts. =. 
One of the principal obj obj jeQions inculcated- by the ia: 
more reſpectable adverſaries to the cogſtitation, is * 
Its ſuppoſed violation of the political maxim, that : 


the lepiſlative, executive and judiciary departments 
. be ſeperate and diſtinct. 1 the ſtruſture ro 
of the federal government, no regard, it ig, faid, 
| ſeems to have been paid to thiz-eſſential - precaution 
in favor of liberty. The ſeveral departments of WJ. © 
power are diftributed and blended in ſuch a manner, W'* 


form; and to expoſe ſome of the: eſſential parts of 
the edifice” to the danger of being rene 
dit roportionate weight of other part. 

o political truth is certainly of greater intrinke 


value or is ſtamped with the authority of more Pies 


enlightened patrons of liberty, than that on which e 
_ the: — is e. The accumulation of. all 
powers 


- 
— 
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powers legiſla tive, Executive and judiciary in the 
lame hands, whether of one, a few or many, and 
whether hereditary, ſelf appointed, or elective, ny 
juttly be pronounced the very definition; of x 
Were the federal . tution therefore; 
chargeable with this accumulation of por or wy 

2 mixture of powers, having a. dangerous. tendency 
to ſuch an 2 ye no. further arguments 
would be nece to inſpire a univerſal reprobation 

of the ſyſtem. I perſuade myſelf however, that it 
will be made apparent to every one, that the charge - 


beit relies, bas been totally mifconceived: and mifap- 
ver Wl plied. Tn order to mon correct ideas ane this — | 
portant ſubjett, it wi to inveſtigate the 

| {nſe, in which the ran ens oe of liberty 1 5 

pro- chat the three great IEG ee ſhould be 
pe ſeparate and diſtinct. _ : 
The oracle who is always conſulted. iel on | 
this ſubjeQ, is the celebrated Monteſquien. If he 
be not the author of this invaluable: 
2 of politics, he has the Fewer leaſt of- * 
playing and recommending it effactually to the 
attention of mankind. Let us «endeavour: in che 


The Britiſh conſtitution was to Monteſqueiu, what 


gore lomer has been to the didaRtic-writers' on epic 
aid, poetry. As ther latter have conſidered the work , 
tion che immortal bard, as the perfect model from-which | 
cle principles and. rules of the epic art were to be 

ner, W422, and by which all Gmilar- works; were to be 

ol judged ; ſo this great political critic appears to hass 

\ of iewed the conſtitution of Eugland as the ſtandand. 


or to uſe his own expreſſion, as the mirror of poli- 

tical liberty ;: and to have delivered in the form of 

elementary truths, the ſeveral characteriſtie prinei- 

ples of that particul That we may be 

W not do ai rr in this. 1 ; 
7 Re k. 


2 inn 3 


3 


cannot be ſupported, and that the maxim on which 


pt in the 


irt place to aſcertain his meaning on this point. 
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let us recur to the ſource from which the m 10 


' was drawn. 323 
On the ſlighteſt view of the Britiſh conſtitut 
we muſt perceive, that the legiftative,; ,execativg 
and judiciary departments are Gr no Nieans tot 
ſeparate and diſtinct from each other. The ene 
tive magiſtrate forms an integral part of the legil 
tive authority. He alone has the prerogative | 
making treaties with foreign ſovereigns, | whit 
when made, have, under certain limitations, 
force of legiſlative acts. All the members of f 
| judiciary department are appointed by him; can 
removed by him on the addreſs of the two houſes 
parliament, and form, when he pleaſes, to conſi 
them, one of his conſtitutional councils. 0 
branch of the legiſlative department /forms alſo, 
great conſtitutional council to the executive chief 
as on another hand, it is the {ole depofitary of jul 
cial power in caſes of impeachment, and is inveſle 
with the ſupreme appellate juriſdiction, in all othe 
. Caſes. The judges again are fo far connected wit 
the legiſlative department, as often to attend 
participate in its deliberations, though not adaitte 
to a legiſlative vote. 3 
From theſe facts by which Monteſquieu was guide bf 
It may clearly be inferred, that in ſaying, **.the 
can be no liberty where the legiſlative and exec 
tive powers are united in the ſame perſon, « 
% body of magiſtrates, or, if the power . 
«* judging be not ſeparated from the legiffative u. c. 
«© executive powers, he did not mean that the 
departments ought to have no f agency in, or ol, 
_ control over the acts of each other. His ae 8⁴ 
his own words import, and ſtill more concluſively 
ülluſtrated by the example in his eye, can: amount 
no more than this, that where the whole power . 
one department is exerciſed by the ſame hands wht ©? 
. poſſeſs the whole power of another department, . 
- fundamental principles of a free 2 i 
<7 2 F 
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+yerted. This would not have been the eaſt in the 


e ſole executive magiſtrate, had poſſeſſed alſo the 
omplete legiſlative power, or the ſupreme admini- 
ration of juſtice 3 or if the entire legiſlative body, 
ad poſſeſſed the ſupreme judiciary, or the ſupreme 
ecutive authority. This however is not among the 
ices of that conſtitution, The magiſtrate in —— 
e whole executive power reſides cannot of himſelf 
nake a law, though he can put a negative on every 
ww, nor adminiſter juſtice in perſon, though he has 


an be appointment of thoſe who do adminiſter it. The 
es udges can exerciſe no executive prerogative, though 


ey are ſhoots from the executive ſtock, nor any legiſ- 
ative function, though they may be adviſed with by 
e legiſlative councils, The entire legiſlature, can ' 


_ perform no judiciary act; though by the joint at 
To of its branches, the judges may be removed 


from their offices ; and though one of its branches is 
pſſeſſed of the judicial power in the laſt reſort. The 
ntire legiſlature again tan exerciſe no executive 
prerogative, though one of its branches® canſtitutes 
the ſupreme executive e e $ and another, on 
the impeachment of a third, can try and condemn all 


The reaſons on which Monteſquieu grounds his 
naxim are a further demonſtration of his meaning, 
«When the. legiſlative and executive powers are 
*united in the ſame perſon or body, ſays he, there 
"can be no liberty, ; apprehenſions may ariſe 


L nical * to —_ nouns 3 tyrannical 3 92 
gain ©* Were the power of judging joined with the 
* legiſlative, the life and fo : f he ſubje& would 
be expoſed to arbitrary control, for the judge would 
then be the legiſlator. Were it joined to the exe- 

** cutive power, the judge might behave with all the 
violence of an ofpprefor.”? Some of theſe reaſons. 


® The King. 


nſtitution examined by him, if the king who is 


te ſubordinate officers in the executive departement. 


* leſt the /ame monarch or'ſenate ſhould exa@ tyran- 
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. are morefully explained in other es 1 but brief 
ſtated as they are. here, they ſafficientl eſtabliſh — 
meaning which we have put on this celebi Ami 

of this celebrated author. 

If we  Jook into the coubirutions 44 ths ferent 
ſtates, we find that notwithſtanding the e 
and in forms inſtances, the unqualiſed terms in: 

Which this axiom has. been laid down, there is not 4 
ſingle inflance in which the ſeveral departments of 

er have been kept abſolutely ſeparate anddiſtind, 
ew-Hamplhire, whoſe conſtitution was the laſt 
formed, ſeems to have been fully aware of the impoſ- 
flibility and inexpediency of avoiding any mixture 
whatever of theſe departments; and has qualified the; 
doctrine by declaring << that the legiſlative, exees - 

©* tive and judiciary. powers ought' to be kept ar] 

«« ſeparate from, and independent of each other at; 

«© the nature of a free government ill-admit ; or avin 

ce confeſftent with that chain 0 of connection, that bin 

©«c: he whole Fabric of the con offering in ont ind 1 

% bond of unity and amity. Her conſtitutidn RCs! 

8 theſe departments i in ſeveral: reſpeds, 

The ſenate, which is a branch of the legiſlative] 
department, is alſo a judicial tribunal for the trial! 
of impeschments. The prefident who. is the headof 
the executive department, is the preſiding member 
alſo of the ſenate; and beſides an equal vote in all; 
caſes, has a caſting vote in caſe of a tie. The ene- 
cutive head is himſelf Srentoatly elective every year' 
by the legiſlative. department; and his council it! 
every year Choſen by and from the members of the" 
ſame department. Several of the officers of ſtate are 
alſo appointed by the legiſlature. And the ah 
of the judiciary department are eine / the 
executive artment. 

The 8 of Maffachuſetts has obere a" 

ſufficient though leſ Ie pointed caution in expreſſing this 
fundamental article. of liberty. It declares; ** that 
** the 3 l mall never exerciſe the 

| 90 n 


2 


- ' nt I 2 


executive and judicial powers, or either of them: 
« The executive ſhall never exereiſe the legiſlative 
« and judicial powers, or either of them: The 
« judicial ſhall never exerciſe the legiſlative and 

« executive powers, or either of them.” This 
declaration-correſponds preciſely with the doctrine 

of Monteſquieu, as it has been explained, and is not 

in a fingle point violated by the plan of the con- 
vention. It goes no farther than to prohibit any one 
of the entire departments from exerciſing "the _ 
powers of another department. In the very con- 
fitution to which it is prefixed, a partial mixture 

of powers has beon admitted. The executive ma- 
giſtrate has a qualified negative on the legiſlative - 
ody ; and the fenate, which is a part of the legiſ- 
lature, is a court of impeachment for members both 

f the executive and judiciary departments. The 
members of- the judiciary ment again are 
ppointable by the executive nent, and re. 
noveable by the ſame authority, on the addreſs of 
e two legiſlative branches: - Laſtly, a number of 

the officers of government are annually appointed 

dy the legiſlative department. As the appointment 

o offices, particularly executive offices, is in its 

re an executive function, the compilers of the 
onftitution have in this laſt point at leaſt, violated: _ 
he rule eſtabliſhed by the ves. 3535 
[ paſs over the conſtitution of Rhode-Iſland and 
onnectieut, becauſe they were formed prior to the 
olutions and even before aa plume e under en- 
mination had become an objectof politi 


olitical attention. 

The — 1 ym homo decla- 

tion on ſubjett; but appears very clearly to | 

roperly blending the different departments. It 

ves nevertheleſs to the executive” magiſttate' a 

artial controul over the legiſlative department; and 

at is more, gives a-like bontroul to the judiciary” 

partment, and even blends the executive- and 
— 0 Judiciary 
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judiciary departments in the exerciſe of this contro 
In its council of appointment, members of the le. 
giſlative are aſſociated with the executive authority 
in the appointment of officers both executive and 
judiciary. And its court for the trial of impeach. 

ments and correction of errore, is to conſiſt of one 
branch of the legiſlature and the principal memben 


- 


of the judiciary department. ' 7 4 
The conſtitution of New-Jerſey has blended the 
different rs of government more than any of 
the preceding. The governor, who is the executive 
magiſtrate, is appointed by the legiſlature; is chan. 
cellor and ordinary or ſurrogate of the ſtate; isa 
member of the ſupreme court of appeals, and pre- 
fident with a caſting vote, of one of the legiſlatiye 
branches. The ſame legiſlative branch gain 
as executive council of the governor, and with hin 
conſtitutes the court of appeals. The members of 
the judiciary department are appointed bythe legii. 
lative department, and removeable by one þranc 
of it, on the impeachment of the other. 
According to the conſtitution of Pennſylvania, the 
preſident, who is head of the executive department, , 
18 annually elected by a vote in which the legiila- WM thi 
tive department predominates. In conjunction wit Wi « 
an executive council, he appoints the members of Wl « 
the judiciary department, and forms a court of WW 
3 for trial of all officers, -judiciary s 
well as executive. The judges of the ſupreme: court, 
and juſtices of the peace; ſeem alſo to be removeable I « ; 
by the legiſlature; and the executive power of 


# 
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doning in certain-caſes to be referred to the ſame WM not 
department. The members of the executive council me: 
are made £x or Ic 10 juſtices of peace throughout Wl ma, 
mr 2 137 5157 26f7 Ten aloe 85 3 able 
In Delaware, the chief executive magiſtrate i latt; 
annually elected by the legiſlative department. Tie legi 
ſpeakers of the tio legiſlative branches are Mes-: exec 
prefidents in the executive department. The part 


— executive 
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Geeutive chief, with fix'others, appointed three by 


Ie. each of the legiſlative branches, . conſtitute, the 

ity Wl fopreme court of -appeals': He is joined with the 

and WY legiflative department in the appointment of the 

ch. Wi other judges. Throughout the ſtates it appears tag 
the members of the legiſlature may at the ſame tim 


be juſtices of the peace. In3his ſtate, the members 
of one branch of it are zx GFF1c10; Juſtices of the 
the peace; as are alſo the members of the executive 
of Bl council. The principal officers of the executive 
ive department are inted by the legiſlative; and 
an- one branch of the ſorms a court of impeach- 
152 i ments, All officers may be removed on addreſs of + 
de legiſlatures eh ee? he he on 14g 
Lye Maryland has adopted the maxim in the moſt 
ain BY unqualified terms; declaring that the legiſlative, 
nn i executive and judicial powers of government, ought 
3 of Bl to be forever ſeparate and diſtin&- from each other. 
gil. Her conſtitution, notwithſtanding makes the execu- 
nch Bl tive magiſtrate” appointable-by the legiſlative de- 
- MW partment ; and the members of the judiciary, by 
the the executive department. 
nt, The language of Virgi ia is till more pointed on 


l. this fubjeRt. Her conflitution declares, “ that the | 


legiſlature 3 and that 
executive and judici 
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at the ſame time to the legiſlative department; t 
| rae not only of the executive chief, but 
2 


down to captains in the army and navy of the 
In the conſtitution of Georgia, where it is de- 
clared, that the legiſlative; executive and judici- 


legiſlature, 22000 
Ia citing theſe Taſes in which the legiſlative, 
executive and judiciary departments have not been 


r F wan yy ———ů— — — — ——_—_— - 
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. that in ſome inſtances, the fundamental principle 
under conſideration has been violated by too great 
a mixture, and even an actual conſolidation the 


alſo is in one caſe veſted in the legiſlative depam 
The conſtitution of North- Carolina, Which de. 
clares, . that the legiſlative, executive and ſupreme 
judicial powers of government, ought-$0. be for, 
«ever ſeparate and diſtin from each other,” Ifen 

be 


the principal officers within both. that and the 
judiciary department. 4 on oi; 1 

In Soath-Carolina, the conſtitution makes the 
executive magiſtracy eligible by the legiflative de- 
partment. It gives to the latter alſo che. appointment 
of the members of the judiciary department, inclu- 
ding even juſtices of the peace and Peri and the 


appointment of officers in the executive d ep : 
of the ſtate, 


« ary departments ſhall be ſeparate and diſtihct, ſo 
« that neither exerciſe the powers progeny belong · 
« ing to the other.” We find that the executive 
department is to be filled by appointments of the 
legiſlature; and the executive prerogativeof pardas- 
ing, to be finally exerciſed by the ſame authority. 
Even juſtices of the peace are to be appointed by 


kept totally ſeparate and diſtin, I wiſh not to be 
regarded as an advocate for the particular organi- 
zations of the ſeveral ſtate governments. I am fully 
aware that —_— the many excellent principles 
which they exemplify, they carry ſtrong marks of 
the haſte, and till ſtronger of the inexperience, un- 
der which they were framed... It is but too obyious 


Wy diferent 
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liferent powers f and khat in no inſtance has a com- 
petent proviſion been made for maintaining in prac- 
tice the ſeparation delineated on paper. What 1 
have wiſhed to evinee is, that the charge brought 
igainſt the propoſe conſtitution, of violating @'1a5 
cred maxim of free government, is warranted neither 
by the real meaning annexed to that maxim by it 
author ; nor by the ſenſe in which it has hitherto 
been underſtood in America. This intereſting ſub- 
ject will be reſumed in the enſuing paper. 
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The ſame Subject continued, with a: View to, 
the Means of giving Efficacy in Praftice 


T was ſhewn in the laſt paper, that the political 
apothegm there examined, does not require that. 

legiſlative; executive and judieiary departments 

bould be wholly uneonnected with each other, FE 

hall undertake in the next place, to ſhew-that unleſs. 

eſe departments be ſo far contected and blended, 

to give to each a conſtitutional controul over the 

thers,. the degree of ſeparation which the maxim 
quires as eſſential to a free government, can never 

n practice be duly maintained. ' eg. 
It is agreed on all fides, that the powers properly. 

elonging to one of the departments, ought not to he 

= and compleatly adminiftered by either of the : 

ther departments. It is equally evident, that neither 

f them ought to poſſeſs directly or indirettly, an | 

rer-ruling inſtuenee over theothers in theadminiftra- 

on of their reſpective powers. It will not be denied. - 

lat power is of an incrbaching nature, and that it 

ht to be effeRually refirained from paſſing the. 

"Ls Amit. 
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—— Kay 1 oh | ee ren 
„Will it be ſufficient, t to __s with PN ab the 
boundaries of theſe departments in the conſtitution 
of the government, and to:truſt.to,theſe-parchment 
barriers againſt the encroaching ſpirit of power ? This 
is the ſecurity which appears to have been princi. 
Pally retied on by the compilers of moſt of the Ame 
rican conſtitutions. But experience aſſures us tha 
- the efficacy of the proviſion has been - eatly over, 
rated; and that ſome more adequate defence is in- 
dip .nfibly neceſſary for the more feeble, . * 
more powerful members of the government. T 
| legiſlative department is every where extending he 
ſphe re of its activity, and n "ob ver inn 
| its impetuous vortex. 
_ - 'Fhe-founders of our republics handy 225 meri 
for the wiſdom which they have diſplayed; that n 
taſk can be leis pleaſing than that of pointing out t. 
errors into which they have fallen. A reſpect fat 
truth however obliges us to remark, that they ſeen 
never for a moment to have turned their eyes fro 
the danger to liberty from the overgrown and; 
graſping prerogative of an hereditary magiſtrat 
ſupported and fortified by an hereditary branchof th 
legiſlative authority. They-ſeem never to have re 
collected the danger from legiſlative. ofurpation 
adi by aſſembling all power in the ſame hand 
muſt lead to the ſame ne as is is threateped! 
| executive '\ufurpations. 
In n government, where numerous and extenſn 
TN prerogatives are/ placed'i in the hands of a heredit! 
_ "monarch, the executive department is very jb 
80 by: et on ſourceof 1 N en 
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all the jealouſy, which a zeal for liberty ought to an- 


ſpire. Ina demacracy, Mhere a multitude of people 


exerciſe in iy expoſe — 1 and are 
contin expoſe their incapacity: regular 
se aud concerted meaſures, ta-the ambitious 
intrigues ol chojvoxecutive magiſtrates, tyranny may 
well be apprehended on ſome tavdurable:emerganey, 
to ſtart up in the ſame quarter. Hut in a. neprefenta- 
tire republic, where the executive, magiſtracy is 


carefully limited bath ãn tha extent and tie dura tion 


of its power and where the legiſlative power is ex- 
eic i an aſſemblx, . by. a ſup- 
poſed influence over the people with an intrepid con- 
fidence in its own ſtrength; which is ſuſſiciently. nu- 


merous to feel all the — which 'aQuate a multi. 


tude; yet not ſo numerons as to be. incapable of 
purſuing the objects of its. paſſions,.-by means which 
reaſon preſcribes z it is againſt the enterpriſing ambi-. 
tion of this department, that the people ought: to 
indulge. all their jealouſy and exhauſt all their 
precautions. | 

The legiſlative 83 e a aaporiority 
in our governments from other circumſtances. Its 
conſtitutional powers being at once more extenſive 
and leſs. ſuſce ptible of preciſe limits, it can with the 
greater facility, maſk under complicated and indi- 
rect meaſures, the encroachments which it makes, 
on the co-ordinate departments. It is not unfre- 
quently a queſlion of real nieety in legiſlative bodies, 
whether the operation of a particular meaſure, a 
or will not extend beyond the legiſlative ſphere. . On 


the other ſide, the executive pawer- being! reſtrained 


within a narrower compaſs, and being more: Gmple 
in its nature; and the judiciary being deſcribed by 
land marks, Rillleſs nneertain, projects ot uſurp ion 
by either · of theſe departments, would immediately 
betray and defeat themſelves. Nor is this all: As 
the legiflative: depattment alone bas acceſs ag the 


pockets of the people, Alas in ſome conſtitutions 
fall 2 ailing Ke 


and in all, 


— 


—— 


AS aw 


204 THE FEDERALIST:;. 


over the pecuniary rewards of thoſe who fill the other 
departments, a dependence is thus created in the 
latter, which gives ftill greater facility to.encroach. 
ments of the former... NT. „ 
I have appealed: to our own experience for the 
truth of what I advance on this ſubje&; Were it 
neceſſary to verify this experience by particular 
proofs, they might be multiplied without end. [ 
— collect vouchers in abundance from the record 
and archives of every ſtate in the union. Bur as 4 
more conciſe and at the ſame time; equally ſatisſac- 
tory evidence I will refer to the example of tuo 
Hates, atteſted by two unexceptionable authorities. 
The firſt example is that of Virginia, a ſtate which, 
as we have ſeen, has expreſsly declared in its confli- 
tution, that the three great departments ought not to 
be intermixed. The authority in ſupport at it is Mr. 
_ Jefferſon, who, beſides his other advantages for re- 
marking the operation ofthe government, was himſelf. 
the chief magiſtrate of it. In order 1 | 
the ideas with which his experience had impreſſed hin 
on this ſubject, it will be neceſſary to quote a paſſage 
af ſome length from his very intereſting . Notes on 
the ſtate of Virginia.“ (p. 195) All the powen 
«« of government, legiſlative, executive and judi- 
.< ciary, reiult to the legiſlative body. The chncen - 
ec trating theſe in the ſame hands is er 
definition of deſpotie government. It will be no 
„ alleviation that theſe powers will be exereffed by 
% a plurality of hands, and not by afagle one. One 
4 hundred and ſeventy- three dei pots would furely 
be as oppreſſive as one. Let thoſe who doubt it 
turn their. eyes on the republic of Venice. As 
© little will it avail ns that they are choſen by 
« ourſelves. | An elecbius agſpotiſm uas not the 90. 
e vernment. we fought for; but one which ſhould.- 
« not only be founded on free principles, but in 
% which the powers of government ſhould: be © 
< divided and balanced" among ſeyeral bodies f 
+ magiſtracy,. as that no one could tranicend = 
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« legal limits, without being effectually checked 
« and reſtratned by the others.“ For this reaſon, 
« that convention which paſſed the ordinance of go- 
« yernment laid its foundation on this baſis, that 
« the legiſlative, executive and judiciary. depart- © 
ments, ſhould be ſeparate and diſtinct, ſo chat na 
« perſon ſhould exerciſe the powers of more than one 
« of them at the ſame time. But no barrier was: 
« provided betwees: theſe ſeveral powers, The judi- 
« ciary and executive members were left dependent. 
« on the legiſlative for their ſubſiſtence in office, 
« and ſome of them for their continuance in it. If 
« therefore the legiſlature aſſumes executive and wy 
« diciary powers, nooppoſition is likely to he made x 
« nor if made can be ect al; becauſe in that caſe, ; 
they may put their proceeding into the farm of an 
« at of aſſembly, which will render them obliga - 
+ tory on the other branches. They have accord-. 
„ ivgly in man inſtances. decided rights which ſhould 
have been left to judiciary controverſy; and b 
« diredion of the- executive, during the whole time of 
their ſeffion, is becomi A and familiar. 
The other ſtate which F ſhall have for an example, 

is Pennſylvania ;. and the other authority the council 
f cenſors which aſſembled in the years 1783 and 1784. 
part of the duty of this body, as marked out by 

the conſtitution, was to enquire whether the conſti- 
© tution had 1 inviolate in every part: 
and whether the legiſlative and executive branches 
of government had performed their duty as guar- 
dians of the people, or aſſumed to themſelves, or 
' exerciſed other or greater powers than they are 


£ 
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entitled ta by the conſtitution,” In the execution 
by WW 'þis truſt, the council were neceſſarily led to a. 
ge- {== pariſon, of both the legiſlative and executive 
ould {W'oceedings, with the conſtitutional powers of theſe _ 
t in epartments; and from the. facts enumerated, and 
„ b othe truth of moſt of which, both ſides in the coun- 
sof 


il ſubſcribed, it appears that the conſtitution had 


EE 
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been Aagrantly violated by the legillature in. a varie | 
of important inſtances. 
A great number of Jaws had been pulled violatint | 
Wet any apparent neceſlity, the 1858 e 
that all bills of a publick nature ſhal prev 
rinted for the conſiderationof the pe people 1 although | 
mi his is one of the recautions chiefly: re ed on by 


eonſtitution, againſt improper acts of the Jegiflature 
The conſtitutional triat by {=o had beenviolated;; 
not end ——_— 


57 rs aſſumed, which ha 
e conſtitution: 

1 powers had been uſvrped, IG 
The falaries of the-judges, which the evtifientiel 
expreſsly requires to be fixed, had been accafionally 
varied; and cafes belonging to the judiciary depart- 
ment, frequently drawn gg legiſlative! cognizance 
and determination. 

Ris ar who wiſh to ſee hs ſeveriT particulars fall 

under each of theſe heads, may conſult the Jour- 
vi s of the council which are in print. Some of th 
it will be found may be imputable- to peculiar eit. 
cumſtances connected with the war : But che greater 
part of them may be conſidered ab the ſponrancat 
Toots of an ill — government. 

It appears alſo, that the eecutive department had 
not been innocent of frequent breaches of the confti 
tution. There hre three obſervations however, whit 
ought to be mad7on this head. Fiss. A great pw. 
portion of the inſtances, wers eitfier immediateh; 
produced by the neceſſities of the war, or recommei- 
died by Congreſs or the commander in chief. Second, 

In moſt of the other inftances, they © conformel 
either to the declared or the known ſentiments of th 
legiſlative department, Third. - The execntive d 
partment of Pennſylvania is diſtinguiſhed from tha 
ol the-other ſtates, by the namberof members com 
poſing it. In. ke reſpe& it has as much-afinity ! 
2 legiſlative aflembly, as to an executive 

Aud vaing a at once exempt an rr of i 


8 


dividual e the acts of the body, and 
leriving confidence from mutual 2 and joint 
influenee; unauthoriſed meaſures. would of courſe be 
more freely hazarded, than where the executive de- 
e is adminiſtered by a fingle hand or by a 
tw hands. ñ x7; 
The conclufion which I am warranted in drawing 
from theſe obſervations is, that a mere Leimarkaticn 
on parchment of the conſtitutional limits of the ſeye- 
ral departments, is not a ſufficient guard againft 
thoſe encroachments which lead to a.tyrannical con- 
centration of all the powers of government in the -. 
Game hand. q R PONDS -- 
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The ſame 8 ubyect continued bit the fame 
4 * View. © * 135 5 185 : 2 

HE author of the Notes on the ſtate of Virgi-„ 

«« nja,“ quoted in the laſt paper has ſubjoined 

to that valuable work, the Atanght of a conſtitution 

zhich had been prepared in order to be laid before. 

convention expected to be called in 1783, by'the 

legiſlature, for the eſtabliſhment of a conflitution for 

dat commonwealth. The plan, like every thin 

om the ſame pen, marks a turnof thinking original, 

comprehenſive and accurate; and is the more worthy | 

of attention, as it equally diſplays a fervent attach-- 

ment to republican government, and an enlightened | 

view of the dangerous propenſities N Boy 

ught to be guarded, One of the precautions which \ 

he propoſes, and on which he appears ultimately ie 

ely as a palladium to the weaker departments ni 1:3 

over, againſt the invaſions of the ſtronger, is per- 4 

haps alto n as it immediately re. 

ates to the ſuhject of (6 enquiry, ought not +40 
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paſſeſſes ſo many means 
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His propoſition is, & that whenever any two of il | 
% three branches of government ſhali concur is 


opinion, each by the voices of two thirds of then 


« whole number, that a convention is neceſſary ſu 
<c altering the conſtitution or corr-#ing breaches of i 


a convention ſhall be called for the purpoſe,” “ 


As the people are the only legitimate fountain of 
power, and it is from them that the conſtitutiond 
charter, under which the ſeveral branches of govern. 
ment hold their power, is derived; it ſeems ſtriQly 
conſonant to the republican theory, to recur to the 
ſame original authority, not only whenever it may 
be neceſſary to enlargg, diminiſh, or new-model the 
powers of government; but alſo whenever any one 
of the departments may commit encroachments on 
the chartered authorities of the others. 'The ſeveral 


departments being perfectly co-ordinate by the term 


of their common commiſſion, neither of them, it i 
evident, can pretend to an excluſive or ſuperior right 
of ſettling the boundaries between their reſpectire 


powers; and how are the encroachments of the 


ſtronger to beprevented, or the wrongs of the weaker 
to be redreſſed, without an appeal to the people 
themſelves; who, as the grantors of the commiſſion, 
can alone declare its true meaning and enforce iu 
obſervance ? TI CAL: hin” 
There is certainly great force in this reaſoning, 
and it muft be allowed d prove, that a conftitutional 
road to the decifion of the Ne ought to be mark- 
ed out, and kept open, for certain great and 
extraordinary occaſions. But there appear to be 
inſuperable objections againſtthe propofed recurrence 
to the people, as a proviſion in all caſes for keeping 
the ſeveral departments of power within- their con- 


ſtitutional limits. 


In the firſt place, the proviſion does not reach the 


| caſe of a combination of two of the departments 


againſt a third. If the 3 
. 


N 
4 
- 
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of the other departments, ſhould be able to gain to 
its intereſt either of the others, or even one third of 
its members, the remaining department could derive 
no advantage from” this remedial proviſion, 1 do 
not 4well however, on this objection, becauſe, it max 
be thought to lie rather againſt the modificatian' of 
the principle, than againſt the 7 857 . 
In the next place, it may be conſidered as an 
objection inherent in the principle, that as everß 
appeal to the people would carry an implication of © 
"me defect in the government, frequent appeals - 
oul4 in great meaſure deprive the governmertt of 
hat veneration which time beſtows on every » thing, 
and without which perhaps. the wiſeſt and frestt 
governments would not poſſeſs the requiſite ſtahility. 
f it be true that all governments reſt on dpinion, it 
3s vo leſs true that the ſtrength of opinion in each 
indivi dual, and its practical influence on his condu&,' ' 
lepend much on the number which be ſuppoſes to 
ave entertained the ſame opinion. The reaſon! of 
man, like man himſelf, 1s timid and cautious, when 
left alone; and acquires firmneſs and confidence, in 
proportion t6, the number with which it is aſſociated. 
hen the examples, which fortify opinion, are antiene- * 
as well as numerous, they are known to have a dou- 
ble effect. In a nation of philoſophers, this confi- | 
[ration ought to be diſregarded. A reverence for | 
he laws, would. be ſufficiently inculcated by the- 
oice of an enlightened - reaſon. But à nation of 
philoſophers'is as little to be expected as the philoſo- 
phical race of kings wiſhed for by Plato, And in 
very other nation, the moſt' rational government 8 
vil! not find it a eee, to have the 
prejudices of the community on its ſidlemmee. 
The danger of diſturbing the public tranquility by _ 
ntereiting too ftrongly the public paſſions, ig a-ftill * 
more ſerious ohjection jus to a frequent reference 


* 


of conſtitutional queſtions} to the deciſion of the 


ole ſociety. Notwithitanding the ſucceſs. which . | 
CEE | : has 
5 a 8 
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government, and which does ſo much. hanor to the 


an enthuſiaſtic confidence 
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has attended the reviſions of our eſtabliſhed forme of. 


virtue and intelligence of the people of America, it 
muſt be confeſſed, that the experiments are of too 

tickliſh a nature to be unneceſſarily multiplied. We 
are to recollect that all the* exiſting conſtitutions 
were formed in the midſt of a danger which repreſſed 

the paſſions moſt unfriendly to order and conëord; of 

of the people in their” 
patriotic leaders, which ſtifled the ordinary diverſity | 
of opinions on great national queſtions ; of a-univer- 
ſal ardor for new and oppoſite forms, produced by a | 


univerſal reſentment and indignation againſt the 
antient government; and whilſt no ſpirit of party, 
connected with the changes to be made, or ih { 
abuſes to be reformed, could mingleits leaven in the 
operation. The future ſituations in which we muſt Wl } 
expect to be uſuaily placed, do not preſent any 
equivalent ſecurity againſt the danger which is Ml 
apprehended. „ SE nn ONT c 
But the greateſt objection of all is that the deciſions WM " 
which would probably reſult from ſuch appeals, would Wl ”: 
not anſwer the purpoſe of maintaining the conſtitu - Wl ! 
tional equilibrium of the government. We have ſeen © 
that the tendency of republican governments is to an il © 
aggrandizement of the legiſlative, at the expence of ll © 
the other departments. The appeals to the Pp: 
therefore, would uſually be made by the executive 
and judiciary departments. But whether made by * 
one fide or the other, would each fide enjoy equal fl th 
advantages on the trial? Let us view-their different P- 
ſituations. The members of the executive and judi-  ' 
ciary departments, are few in number, and can be fl 
rſonally known to a ſmall part only of the people. Ml th 
The latter by the mode of their appointment, as well in 
ns by the nature and permanency of it, are too far I #c 
remcyed from the people to ſhare much in their le 


prepoſſeſſions. The former are generally the ob- lat 


Jets of jealouſy: and their admiſtration ie alway ur 
1 ba ; {42 i 727 ta 
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liable to be diſcolouted and rendered unpopular, 
The members of the legiſlative department, on. the 
other hand, are Rs They are diftributed 


100 and dwell among ras reg 1 biog Their con- 
We nections of blood, of. frien and of acquaintance, _. 
ons embrace a . of the —— influential 
led part of the 2 bg he nature of their public truſt 
of Wl inplics a perſonal influence among the people,. and 
heir WW that they are more immediately the confidential 
ſity WI guardians of the rights and liberties of the people. 
vers With theſe advantages, it can hardly be ſuppoſed 8 
y a Wl that the adverſe pany _ have an equal chance 
the for a favorable iſſue. 
rty, But the legiſlative | would not only be able 
il to plead their cauſe moſt ſucceſsfully with the people: 
the They would probably be —— themſelves the 
mut Wl judges. The ſame influence which had gained them 
any n election into the legiſlature, would gain them 'a 
z is Wi cat in the convention. If oy ſhould not be the 
| caſe with all, it would y be Fog caſe with 
ons many, and pretty certainly _ "thoſe. leading * pay 
ould WJ racters, on whom erecyidiog depends in ſuch 
lits- WH The convention in ſhort would be compoſed chiefly 
ſcen of men, who had been, who actually were, or who 
on expected to be, members of the department whoſe 
de ol conduct was arraigned, They would i ve 
1 to 8 queſtion to 1 —— 4 by em 

tive t might hqwever ſometimes happen, that ap 
- by WI vould be made under circumſtances leſs gu ©. pal 


the executive and judiciary departments. The uſur- 
pations of the legiſlature 2 be ſo flagrant and 
ſo ſudden, as to admit of no ſpecious colouring. A 
long party among themſelves, might take fide wit 

the other branches. The executive p e 

in the hands of a peculiat favorite the | 
fuch a poſture of things, the public decifion right 


les ſwayed by prepoſſeſpons in favor” of the 
lative party. Bur 1. 1 iti could never he ex 
urn on the true merjte bf the. queſtion. 5 *Þ 

RE i 


inevitably be cence with the eit of. pre-eril. 


ing parties, or of parties ſpringing out of the queſtium 
itſelf. It would be connected with perſons of diſt. 
guiſhed eharacter and extenſive influence in the con- 
munity. It would be pronounced by the. vety mea 
who had been agents in, or opponents of the meaſures, 
to which the — would relate. The paſſon: 
therefore not the reaſen, of the publicy would fit in 
judgment. But it is the reaſon of the public alone 
that ought to controul and regulate the government. 


The paſſions ought to be contreyled and regulated] 


by the government. 

We found in the laſt paper that ere declaration 
in the written conſtitution, are not ſufficient to 
_ reſtrain the ſeveral departments within their legil 
limits. It appears in this that occaſional, appeals to 
the people would be neither a proper nor an effeQual 
. proviſion, for that purpoſe, How far the proviſions 
of a different nature contained in the plag above 
quoted, might be adequate, I do eee. Some 


of them are unqueſtionably founded on ſound political 
principles, and all of l are framedwith Jinguar 
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The « Joe Subject contimied with 45 e. or 
1 may It ee . 2 17 ; har instead Pp lars 
ſional appeals to the peqple, which are liable w 
J "tho objections urged againſt them, periadical appeal 
are the proper and adequate means of Fee 
cvrrectiug infractiqns of the conſtitution. 
It will be attended to, that in the examination 10 
wels n I confine mae to ow: * 


my moo gw &S , oo - bs © Foe, fas « tws r . EL 2 
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for forcing the coaliratton by keeping the ſeveral _ | / 


tion departments of power within their due bounds, 
iin. without particularly conſidering them, as 7 N 
com-" for a/:ering the conſlitution itſelf, - In the firſt view, 
men appeals to the people at fixed periods, appear to be 
ures, Wl nearly as ineligible, as appeals on particular occa- _ 
fron: ſions as they emerge. If the periods be ſeparated by . 
ut in i mort intervals, the meaſures to be reviewed and reai- 
alone I fed, will have been of recent date, and will be 
nent. connected with all the circumſtances which tend to 
lated I viciate and pervert the reſult of occaſional reviſions. 
„If the periods be diſtant from each other, the ſame 
on BY remark will be applicable to all recent meaſures, and 

at cin proportio as the remoteneſs of the others may 
legal BY favor a diſpaſſionate review of them, this advantage 
ls 108 ;; inſeparable from inconveniences which ſeem to 
Cul BY counterbalance it. In the firſt place, a diſtant pro- 
ion ſpect of public cenſure would be a very feeble reſſraint 

Ao on power from thoſe exceſſes, to which it might be 


urged by the force of preſent motives. Is it to be 
imagined, that a legiſlative aſſembly, conſiſting of a 


gular hundred or two hundred members, eagerly bent on 
2 ſome favorite object, and breaking through the 
IGS. refraints of. the conſtitution in purſuit of it, would be 
J arreſted in their career, by conſiderations drawn from 
R cenſorial revifion of their conduct at "the future 
biſtance of ten, fifteen or twenty years? In the next 
: place, the abuſes would often have, completed their 
752 miſchievous effects, before the remedial eden 

v ould be applied. And in the laſt place, where this 


might not be the caſe, they would be of long ſtanding 

15 would have taken deep root, and would not eaſily be 
3 extirp ate : ]½?ĩ7ĩb ea 
le i The ſcheme of reviſing the conſtitution. in order- to 
er ; f reviſing the. W ak 3 
pe 3 correct recent breaches of it, as well as for other 12 
Ta purpoſes, has been actually tried in one of the ſtares, 3 


„ "BE.-5Y 


| f One of the objects of. the council of cenſors, which -_ 3 
on met in bash ee and 1784, was, as we : ih 
inc BY have ſeen, ro enquire |** whether the conſtitution had by 


2 
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es been violated, aud whether the legiſlative nder 


ſingle experiment, made under cireumſtances ſome- 


_clufive. But as applied to the caſe under conlider 
tion, it involves fome facts which I venture to remarł, 


ſoning which 1 have employed. 


who compoſed the council, that ſome at leaſt of iu 
moſt active and leading members, had alſo been aQtive 


influential members of the legiſlative and executive 
even patrons or opponents of the very meaſures to be 


the members had been vice-preſidents of the tate, 
and ſeveral others, members of the executive council 


been ſpeaker, and a number of others difttnguiſhel 
ſame period. 
the effect of all t 

of their deliberations. Throughout the continuane 
of the council, it was ſplit into two fixed and violent 


_ themſelves. Had this not been the cafe, the face i 
heir proceedings exhibit a proof equally fatisfaftory 


very unbiaſſed obſerver, may infer without dange 
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ec cutive departments had encroached on each other/” 
This important and novel experiment in politics, 
merits in ſeveral points of view, very pai | 
attention. In ſome of them it may perhaps as 4 


what peculiar, be thought to be not abſblately con- 


as a complete and ſatisfatory tHuftration of the rea- 
Firſt. It appears from the names of the gentlemey 
and leading characters in the parties which pre-exiſted 
in the ſtate, s %% ( 
Second. It appears that the fame active and lead- 
ing members of the council, had been active and 
branches, within the period to be reviewed ; and 


thus brought to the teſt of the conſtitution, Two of 


within the ſeven preceding years. One of them had 
members of the legiſlative aſſembly, within de 
- Third. N vitneſſes 

eſe | 


circumſtances on the temper of 
parties. The fact is acknowledged and lamented by at 


In all queſtions, however unimportant in themſelves, nec 
or unconnected with each other, the fame name 


ſtand invariably contraſted on the oppoſite columns 
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el miſtake, and at the ſame time, without meaning 
to reflect on either party, or any individuals of either 


. 


as WY cile their reaſon coolly and freely, on a variety 'iof 
me. WM ditin&t queſtions, they inevitably fall into diſſerent 
con- opinions on-fome of them. When they are governed 

lers. Wl by a common paſſion, their opinions, if they are ſo 
ark, to be called; will be the ſame. ' ©. 

res- Fourth, It] is at leaſt problematical, whether the 


deciſions of this body do not, in ſeveral” inſtances, 
miſconſtrue the limits preſcribed for the legiflative 
and executive departments, inſtead of reducing and 
limiting them within their conſtitational places. 
" Fifth. I have never underſtood that the decifions 
of the council on conſtitytianal queſtions, whether 
rightly or erroneouſly formed, have had any effect 
in varying the practice founded on leg flat ve con- 
ſtructions. It even appears, if I miſtake not, 
that in one inſtance, the cotemporary legiſlature 
denied the conſtructions of the counci}, and actually 
prevailed in the contẽ s. 

This cenſorial body, therefore,. proves at the ſame 
time, by its reſearches, the exiſtence of the diſeaſe; 
and by its example, the inefſicaey of the remedy. 


. was at that criſis,” and had been for a long time 
(eller before, violently: heated and diſtracted by the rage 
per o of party. Is it to be preſumed, that at any future 
nano ſeptennial epoch, the fame ſtate will be free from 
joleot parties? Is it to be preſumed that any other tate, 
at the ſame or any other given period, will be exempt 
from them? Such an event ought to be neither. pre- 
ſumed nor defired-; becauſe an extinction of partie 


arty, that unfortunately paſſior, - not an, mall - 
bre ede e rey 3 or rrp 61s orng Ps” 


This concluſion cannot be invalidated by alledg- 
ing that the ſtate in which the experiment was made, 
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ceding n of the government, Tl [perſon 
- Who: ſhould have been concerned in the government 
- within the given period, the difliculties would not be 


obviated. The important taſk would pr ably. 8 
on men, who with inferior: Capacities, \would in other 
reſpects be little better. qualified, / Although they 
might not have been perſonally. concerned in the 
- adminiſtration, and therefore: not immediately agents 
in re meaſures to be examined; they would pm. 
bably have been involved in the parties connedel 
; with theſe meaſures, and have been elected under 
their auſpices. Ho AS TT INE te 25 UTI 
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7 he fans. 8 ubiect continued with. FR fan 
© View, and concluded. . 


0 what expedient chan ſhall we nally reſort 
for maintaining in practice the neceſſary. pas- 
tition of power among the ſeveral departments, at 
laid down in the conſtitution ? The only. anſwer that 
can be given is, that as all: theſe exterior provi- 
. ions are found to be illegals, the defect muſt be 
ſupplied, by ſo contri vin g- the interior ſtructure d 
the government, as that its ſeveral conſtituent parts 
may, by their mutual relations, be the means 0 
keeping each other in their proper places. Without 
preſuming to undertake a full developement of this 
important idea, I will hazard a few general obſer⸗ 
: vations, which may perhaps place it in a. clearer 
li t, and enable us to form a more correct judgmet 
of the principles and ſtructure ol the f 
l by the convention. 
In order to la due foundation fir that; ſeparat 
and diſtinct exerciſe of the different powers of 
* which to a certain GR is admitted. 


__ 
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hands to be eſſential to the preſervation af: W 

* is evident that each department ſhould have a will | 
of its own ; and conſequently ſhould be fo conſtituted 
that the members of each ſhould have as little agency 
25 poſſible in the appointment of the members of 
the kn Were this principle rigorouſly adhered 
to, it would require that all the appointments. for 
tie ſupreme executive, legiſlative - and | judiciary 
; magiltracies ſhould be drawn from the ſame fountain, 
885 of authority, the people, through channels, having 
inder 0 communication whatever with one another. Per- 

n baps ſuch a plan of conſtructing the ſeveral depart- 
ws rents would be leſs. difficult in practice than it may 
i contemplation appear. Some difficulties however, 
— ind ome additional expence, would attend the exe - 
cation of it. Some deviations therefore from the 
principle muſt be admitted. In the conſtitution of 
ue judiciary department in particular, it might be 
nexpedient to inſiſt 4 e on the principle firft, 
ecauſe peculiar qualifications'being eſſential in the 
nembers, the primary conſideration ought to be to 
ele ct that mode of choice, which | beſt ſecures: theſe 
qualifications ; ſecondly, becauſe the permanent tenure 
by which the - appointments: are held in that: depart- 
nent, muſt; ſoon de ſtroy all ſenſe of depends 
dn the authority conferring. them. 

It is equally evident that the n of each 
department ſhould be as little dependent as poſſible 
n thoſe of the others, ſor the emoluments annexed 
their offices... Were the executive magiſtrate, -or 
tie judges, not independen of the legiſlature in this 
articular, their independent in every other, would 
de merely nominal. 

But the great ſecurity agaioft a gradual cancun 
tion of the ſeveral powers in the ſame department, 
conſiſts in giving to thoſe who adminiſter each depart- 
ment, the neceſſary. conſtitutional means, and perſo- 

nal motives, to reſiſt 8 achments of the others. 
he . for defence mult. B this, as one” 

e 


- — 


— 


attack. Ambition muſt be made to r 


ment. But what is government itfelf but the gr 


controls on government would be neceſſary. 
framing a government which is to be adminiſten dir 
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divide the legiſlature into different branches ; at 
to render them hy different modes of election, 7 
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other caſes, be made commenſurate tothe da 


tion. The intereſt of the man muſt be e 
with the conſtitutional rights of the place. ＋ 
be a reflection on human nature, that ſuch d 
ſhould be neceſſary to control the abuſes of gove 


of all reflections on human nature? If men 


angels, no government would be neceſſary. If a 
were to govern. men, neither external nor inte 


by men over men, the great difficulty lies in tha 


Vou muſt firſt enable the government to control Un. 


verned ; and in the next place, oblige it to cf. 


| trol itſelf. A dependence on the people is no donn 
the primary control on the government ; Rn en 


.rience has taught e e' neceflity of jay 
precautions. 


This policy of fo yi by oppokite 3nd ri . 
anterefls 1 defect pp 155 motives, 22 0 
traced through the whole ſyſtem of human - affair 
— as well as public. We ſee it particular} 

iſplayed in all the ſubordinate Aids 
power; where the conſtant aim is to divide a 
arrange the ſeveral offices in ſuch a manner as th 
each may be a check on the other; that the privat 
intereſt of every individual, may bez centinel o. 
the public rights. Theſe inventione of prudene 
n di f A 
ſupreme powers of the ſtate. _ | 

But it is not poſſiblena give to ench department Fi. 


8 equal power of ſelf-defence. In republican ge red 
ment the legiſlative authority neceſſarily predomi dn 


nat The remedy for this inconveniency is, arc 


different principles of action, as little + conn 


e e nt. 


function 
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a0ions, and their commen dependence on the 
iety, will admit. It may even be neceſſary to 
d againſt dangerous encroachments by ſtill fur - 
precautions. A theeight of the legiſlative. 
thority requires that it ſhould be thus divided, 
weakneſs of the executive may require, on the 
ber hand, that it ſhould be fortiſied. An abſolute. 
gative, on the legiſlature, appears at firſt view tio 
the natural defence with which the executive 
igiſtrate ſhould be armed. But perhaps it would - 
neicher altogether ſafe, nor alone ſufficient. On _ 
linary occaſions, it might not be exerted with the 
quifite firmneſs; and on extraordinary occaſions, 
might be perfidiouſly abuſed. May not this defect 
an abſolute negative be ſupplied by ſome qualiſied 
neion between this weaker department, and 
e weaker branch of the ſtronger department, by 
hich the latter may be ſed to ſupport the conſtitu- 
nal rights of the former, without being too much 
tached from the rights of ite on department ? 

f the prineiples on which theſe obſervations are 
ded be juſt, as 1 perſuade myſelf they are, and 
y be applied as à criterion to the ſeveral ſtate 
ſtitutions, and to the federal conſtitution, it will 
found, that if the latter does not perſectly correſ- 
nd with them, the former are infinitely leſs able 
dear ſusli . ⁰·¹ nk, ns np he SIG 
There are moreover two conſiderations particu- 
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denen applicable to the federal ſyſtem of America, 

aß ich place that ſyſtom in a very intereſting point 
8 : view. . 3 „ + E663 N # 3 3 
nt 8 Fir. In a fingle republic, all. the ſurren- 

ven red by the people, is ſubmitted to the adminiſtra- 

domi of a fingle government g and the uſurpations are 

15, ay againſt by a diviſion-of the 2 into 
inc and ſeparate departments. In the compound 
e rublic of America, the power ſurrendered by the: 


ople, is fieſt divided between-two diſtinct govern- 
its, and then the portion - allotted to each, 


ſubdivided. +. 
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Hence a double ſecurity ariſes to the Vights of the 
people. The different governments will control each 
other; at the ſame time tnt each will de controle 
by itlelff. kW? nn he ay e N 
Second. It is of reat importance in a republic, not 
only to guard the ſociety againſt the opprefion'sf iu 
rulers ; but to guard one part of the fociety apainſt 
the injuſtice, of the other part. Different "intereſt 
neceſſarily exiſt in different claſſes of citizens. If f 
majority be united by a common intereſt, the right 
of the minority will be inſecure. There are but tw 
methods of providing againſt this evil: The one by 
creating a will in the community independent of the 
majority, that is, of the ſociety itſelf; the other by 
comprehending in the ſociety ſo many ſeparate deſerip- 
tions of citizens, as will render an unjuſt comtimnation 
of a majority of the whole very improbable} if not?! 
- impracticable. The firſt method prevails} in alli! 
governments poſſeffing an hereditary or ſelf appointed 
authority. This at beſt is but a e, _ 

becauſe a power independent of the ſociety may u 

well eſpouſe the unjuſt views of the major, as the 

rightful intereſts of the minor party, and may poſſibiy 

be turned againſt both parties. The ſecond: method 

1 will be exemplified in the federal republie of tl 
= United States. Whilſt all authority in it will be 
derived from, and dependent on the ſocisty, the“ 
ſociety- itſelf will be broken into ſo many parts 

' Intereſts and claſſes of citizens, that the rights ol 


intereſts and ſects; and this may be p 
depend on the extent of country and numb 
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umprebended under the ſame government. This 


my! 

ie of the ſubje& muſt particularly recommend a. 
her federal f dem to all the — conſiderate = 
Jy ends of republican: government: Since it ſhews. 


that in exact proportion as the territory of 2 
nay be formed into more circumſtribed confederaeies 
xr ſtates, oppreſſive combinations of a majority will 
e facilitated, the beſt ſecurity under the republican 
orm, for the rights of every claſs of citizens, will 


dependence of ſome member of the government, 
he — other ſecurity muſt be proportionally 


5 creaſed.” Juſtice is the end of government. It is the 
For civil ſociety. It ever has been, and ever will 
vb purſued, untikit be obtained, or until liberty be 
7 pt in the it. In a ſociety under the forms of 


ation lich the ſtronger faction can readily unite and 
F no press the weaker, anarchy may as truly be ſaid to 
r rn, as in à ſtate of nature where the weaker” indi- 
10 ual is not ſecured againſt the violence of the 
anger: And ab in the latter ſtate even the ftronger 
dviduals are prompted by the uncertainty of their 
adition, to ſubmit to 4 government which may 
D 
ner ſtate, e more powe ions or | 
gradually . 1 for a 
MF crament w \piote& all parties, the weaker  _. 
„ we ell as the more It can be little doubted, 
p if the Rate of Nhode-Iſland was ſeparated from 
J el confederacy, and leſt to: itſelf, the inſecurity of 
its under the popular form of government within 
i narrow 2 1 be. diſplayed by ſach rei- 
majorities, that ſome 


nuſt be ed 22 

its f. together 3 e "of the le woul 
da be called for-by: purging to | 
,ree of" miſrule had proved che — of it. In the. 
aber ended republic of tbe United States, and amon 
med i breat variety of intereſts, parties and ſeQs whi 
people braces, ns > a majority of the whole 


heade E88 


e diminiſhed j and conſequently, the ſtability and _ 
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ſociety could ſeldom take place upon anj --Dritev 
ciples than thoſe of juice and the general good: Whit 
there being thus lefs danger to a minor from the wil 
of the major party, there muſt : be leſs pretext alia 
to provide for the ſecurĩty of the former, by intra 
ducing into the government a will not dependent on 
the latter; or in other words, a will independent a 
the ſociety itſelf. It is no leſs certain than it is! 
important, notwithſtanding the contrary opinion 
which have been entertained, that the larger thel 
ſociety, provided it lie within a practicable ſphere} 
the more duly capable it will be of ſelf. government 
And happily for the republican cauſe, the prafticable 
ſphere may be carried to a very great extent, 
by a judicious modification and mixture of the 
federal pins... © 7% irate my 
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Concerning the Houſe of Repreſentative 
_ wvith a View to the Dualifications of th 
Electors and elected, and the Nine 
Service of the Member. 
T7 ROM the more general enquiries puri 
four laſt papers, I paſs on to a moteè pattie 
examination of the ſeveral parts of the gbyernment 
I ſhall begin with the houſe of repreſentati ves. 
The firſt view to be taken of this part of 
government, relates to the qualiſications of the ele 
tors and the elected. Thofe of the former are to! 
the ſame with choſe of the electors of the m 
numerous branch of the ſtate legiſlatures. The de 
nition of the right of ſuffrage is very juſtly regu 
Aas a fundamental article of republican goyernme 
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ſt was ineuwbent on the- convention,” therefore, to 
define and. eſtabliſh this right in the conſtituti Tn 


the congreſs, would have been imnproper for the 


government, which ought to be dependent on the 
people alone. To have reduced the different quali- 
fications in the different” ſtates! to one uniform rule, 
would probably have been as diſſatisfactory to ſome 
of the ſtates, as it would have been difficult to the 
convention. The proviſion made by the convention 
appears therefore, to be the beſt that lay within their 
option. It muſt be ſatisfactory to every ſtate; be- 
cauſe it is conſormable to the ſtandard already 


being fixed by the ſtate conſtitutions, it is not alter- 
able by the ſtate governments, and it cannot be 
feared that the people of the ſtates will alter this 
part of their conſtitutions, in ſuch a manner as to 


conſtitution. 
fully an 


and _ at the ſame time more ſuſceptible of uni- 
formity, 


under the United States. Under theſe: reaſonable 


government is open toi merit of every deſcription, 
by ; ; E: I . » - | 
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To have left it open for the oteaſfional regulation cf 


reaſon juſt! mentioned. To have ſubmitted it to the _ 
legiſlative diſcretion of the ſtates, would have been 
improper for the ſame reaſom ; and forthe additional 
reaſon, that it would have rendered too dependent 

on the ſtare governments, that branch of the federal - 


eſtabliſhed,” or which may be eſtabliſhed by the ſtate 
ſelf. It will be ſafe to the United States; becauſe, 


abridge the rights ſecured to them by the federal 


The qualifications ofthe ele being leſs . 
properly defined by the tate conſtitutions, | 


» have been very properly conſidered and 
regulated by the convention. A repreſentative of 
the United States muſt be of the age of twenty-five 
years; muſt have been ſeven years a citizen of the 
United States; maſt ati the time of his election, Be 
an inhabitarit of the ſtate he is to repreſent, and 
during the time of his ſervice muſt be in no office 


limitations, the r. of this part of the federal ET 


whether 
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whether native or adoptive, whether. young or ol 
particular proſeſfion of religious faith. 
The term for which the repreſentatives. are to 
elected, falls under a ſecond view which may be take 
of this branch. In order to decide on the propriety 
of this article, two queſtions muſt be -confidered ; 
frſt, whether biennial elections will, in this caſe, be 

ſafe ; ſecondly, whether they be neceſſary or uſeful. 
First. As it is effential to liberty, that the govern»: 
ment in general ſhould have a common interelt with 
the people; ſo it is particularly effential that the 
branch of it under confideration ' ſhould have an 
immediate dependence on, and an intimate ſympa- 
thy with the people. Frequent elections are 5 0 
tionably the only policy by which this dependence 
and 2 can be effectuall N 8 5 N 
particular degree of frequeney may be abſolutely 
neceſſary for the purpoſe, dos not appear to; de 
ceptible of any preciſe calculation: And muſt depend 
on a variety of circumſtances with which it may be 
connected. Let us conſult experience, the guide 
— ht always to be followed, whenever it eas 
ꝗJ/J22;; Dh 0 OS one OY 
The ſcheme of repreſentation, as 4 ſubſtitute for 
a meeting of the citizens in-perſon, being at moſt. but 
very imperfectly known to antient' polity z- it is in 
more modern times only, that we are to expect inſtruc 
tive examples. And even here, in order tv avoid 
a reſearch too vague and diffuſive, it will be propet 
to confine ourſelves to the few examples which are 
beſt known, and which bear the greateſt analogy 
to our particular caſe. The firſt to whiehithjs cha- 
rater ought to be applied, is the houſe of common 
in Great-Britain. The hiſtory of this branch of the 
Engliſh conſtitution, anterior to the date of Magnus 
Charta, is too obſcure to yield inſtruction. - Fhe very 
exiſtence of it has been made a queſtion among poli- 
tical antiquaries. The earlieſt records of ſublet 
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Elections in Treland, till of late, were regulated 
entirehy by the diſeretion of the crown, and were 
ſeldom repeated except on the acceſſion” of à ney 
prince, or ſome other contingent event. Phe parlia- 
ment which commeneed with George IId. was conti- 
nued throughout his whole reign, a period of about 
thirty-five years. Fhe only dependence of the repre. 
ſentatives on the people, conſiſted in the right of the 
latter to ſupply oceaſional vacancies, by the eleQion 
of new members, and. in' the chanee of ſome even 
which might produce a general new zlection. The 
ability alſo of the Eriſt parliament to maintain th 
rights of their conſtituents, ſo far as the diſpoſition 
might exiſt, was extremely ſhackled by the” contro 
of the crown over the ſubjects of their deliberation 
Of late theſe ſhackles, if I miſtake not, have been 
broken; and octennial parliaments have befidei 
been eſtabliſned. What effect may be produced 
this partial reſorm, muſt be left to further expe 
rience. The example of Ireland, from this view ol 
it, ean throw but little light on the fubject. As ft 
as we can draw any coneluſion from it, it muſt be 
that if the people of that country have been able 
under all theſe diſadvantages, to retain any liber 
whatever, the advantage of biennial elections wool 
| ſecure to them ever degree of liberty which migh 
depend on a due connection between their repreier 
tatives und themes OI 
Let us * our enquiries nearer” home. II 
example of theſe ſtates when Britiſn colonies, elain 
particular attention; at the fame time that it is 
well known, as te require little to be ſaid on !! 
The principle of repreſentation, in one branch of f 
legiſlature at leaſt, was eſtabliſned in all of then 
But the periods of election were different. I. 
varied from one to ſeven years. Have we any rear 
to infer from the ſpirit and conduct of the repreſen 
tives of the people, prior to the revolution, t 


biennial elections would have been dangerous to . 
| pu 
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public liberties ? The ſpirit which every where dif- 
played uſelf at the commencement of the ruggle; 
and which vanquiſhed'the obſtacles to independence, 
is the beſt of proofs that a ſufficient portion of liberty 
had been every where enjoyed to infpire both a 
ſenſe of its worth, and a zeal for its proper enlarge- 
ment. This remark holds good as well with regard 
to the then colonies,- whoſe elections were leaſt 
frequent, as to thoſe whoſe” elections were moſt 
frequent. Virginia was the colony which ſtood firft - 
in reſiſting the parliamentary uſurpations of Great- 
Britain; it was the-firſt alſo in eſpouſing by public 
act, the reſolution of independence. In Virginia,. 
.neverthelefs, if I have not been miſinformed, elec- 
tions under the former government were ſeptennial. 
This particular example is brouyhr into view, nor N 
a proof of any peculiar merit, for the priority in thoſe 
inſtances, was probably accidental ; and ſtill leſs of 
any advantage 1n_/eftenzial elections, for when com- 
pared with a greater frequency they are inadmiſſible; 
but merely as a proof, and I conceive it to be a very 
ſubſtantial proof, that the liberties of the people can 
be in no danger from b:enmal elections. 
The concluſion reſulting from theſe examples will 
be not a little ſtrengthened by recolieQingithree cir- 
cumſtances. The firſt is, that the federal kegiflature 
will poſſeſs a part only of that ſupreme legiſlative 
authority which is veſted completely in the Britiſh 
parliament, and which, with a few exceptions, was 
exerciſed by the colonial aſſemblies and the Iriſh. 
legiſlature. It is a received and well founded maxim, 
that, where no other circumſtances affect the caſe, 
the greater the power is, the ſhorter ought to be its 
duration; and converſely, the ſmaller the power, 
the more ſafely may its duration be protracted. 
In the ſecond place, it has, on another occa- 
on, been ſhewn that the federal legiflature will 
not only be reſtrained by its dependence on the 
people, as other legiſlative bodies are; but 3 
1 | w 
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riſon can be made between the 
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NUMBER LIII. 9 
The ſame Subject continued, with a View of 
the Term of Service of the Members. 


37 SHALL here perhaps be reminded of. a current 
13 e that where annual elections end, 
77 tyranny begins.” If it be true, as has often been 

EE that ſayings which become proverbial, 
are generally founded in reaſon, it is not leſs tro 
that when once eſtabliſhed, they are often applied to 
caſes to which the reaſon of them does not extend. 1 
need not look for a proof beyond the caſe before us. 
What is the reaſon on which this proverbial obſervs- 
tion is founded? No man will ſubject himſelf. to the 
ridicule of pretending that any natural conneRion 
ſubſiſts between the ſun or the ſeaſons, and the period 
within.w/hich human virtue can bear the temptations 
of power. Happily for mankind, liberty is not is 
this reſpe& confined to any fingle point of time; but 
lies within extremes, which afford ſufficient latitude 
for all the variations which may be required by ts 


4 
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rarious ſituatians and circomſtances of civil ſociety, 


The election af magi * might be, if it were 
ſound expedient, as in ſome inſtances it actually has 


been, daily, weekly, or monthly, as well as annual; 
nd if cireumſtances: may require a deviation from 
te rule on one fide, why not alſo on the other fide. 
urning our attention to the periods eftabliſhed 
among ourſelves, for. the election of. the moſt nume- 
dus branches of the Kate legiſlatures, we find them 
y n0 e any more in thie inſtance, 
jan in the elections of other civil magiſtrates. In 
onnecticut and Rhode - Iſland, the periods are half- 
early. In the other ſtates, South - Carolina excepted, 
ey are annual. In South- Carolina, they ave bien» 
al ; as is propoſed in the federal government. 
ere is a Pf eee four to one, veen' the 
"geſt and the ſharteſt periods; and yet it would 
not eaſy. to ſhew that Connecticut or Rhode-Iland 
better governed, or enjoys a greater ſhare of rati- 
al liberty than South- Carolina; or that either 
e one or the other of theſe ſtates are diſtinguiſhed 
theſe reſpeQs, and by theſe cauſes, from the ſtates 
boſe elections are different from both. 
In ſearching for the grounds of this doQrine, I can 
cover but one, and that is wholly inapplicable to 
ir caſe, , Tha important diftinQion ſo well under- 
od in America between a conſtitution eſtabliſhed by 
le people, and unalterable by the government; and 
law eſtabliſhed by the government, and alterable by 
e government, ſeems to have been little underftood 
dd leſs obſerved in any other country.” Wherever 
e ſupreme power of legiſlation has refided,. has been 
ppoſed to refide alſo, à full powei ange the form 
the government. Even in Great Britain, where the 
nciples of political. and eivilliberty-have been moſt 
uſſed, and where we hear moſt of the rights of the 
altitution, it is maintained that the authority of the 
rliament is tranſcendent and uncontrolable, as welb 
ul F ˙ » | 
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of legiſlative proviſion. They have accordingly, ix 
ſeveral inſtances, actually changed; by * 420 ach, 
ſome of the moſt fundãmentali articles of the povern. 
ment. They have in particular, on ſeveral oecafions 
changed the period of election; and off che laſt occa 
ſion, not only introduced ſeptennial; in place of m 
ennial elections; but by the ſame act continued then 
ſelves in place four years beyond the term for whic 
they were elected by the people. An attention 4 
theſe dangerous practices has produced à very gatur 
alarm in the votaries of free government, of whi 
frequency of elections is the corner ſtone; and has b 
them to ſeek for ſome ſecurity to liberty againſt il 
danger to which it is expoſed. Where no conllits 
tion paramount to the goverhment, eicher exitted « 
could be obtained, no eonſtitutional ſecurity ſimi 
to that eſtabliſhed in the United States. Was o 
attempted. Some other ſecurity therefore vas v0 þ 
ſought for; and what better ſecurity wu the ea 
admit, than that of ſelecting and appealing to fon 
ſimple and familiar portion of time, as à ſtandard k 
meaſuring the danger of innovations, for fixing e. 
national ſentiment, and for uniting the - patriougWrec 
exertions. The moſt ſimple and familiar portion fic 
time, applicable to the ſubject, was that of a yearrer 

and hence the doctrine has been inculcated by 
laudable zeal to erect ſome barrier againſt the gradi 
innovations of an unlimited" government, what 
advance towards tyranny was to be calculated by Hat 
diſtance of departure from the fixed point of anni 
elections. But what neceflity can there be of app fat 
ing this expedient to a government, limited as div. 
federal government will be, by the authority of con 

aramount-conſtitution'? Or who will pretend chat i the: 
iberties of the people of America will not be mc 
ſecure under biennial elections, unalterably fixed i at 
ſuch a conſtitution, than thoſe of any other nat of ti 
would be, where elections were annual or even | 
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quent, but ſubject to alterations by the ordinary 
wwer of the government? lit 16> nir views. oe 
The ſecond queſtian;i lated is, whether biennial 
tions be neceſſary or uſeful ? The pro riety. of 
anfvering this queſtion in the affirmative will appear. 
om ſeyrral very obvious conſiderations 
No man can; be a competent legiſlator who does 
ot add to an upright intention and a ſound judg- 
ment, a certain degree of knowledge of the ſubjects 7 
n which he is to legiſlate. A part of this knows. 
edge may be. acquired, by means af information 
hich lie within che compaſs of men, in private en 
ell as public ſtations. Another part can only be 
tained, or at leaſt thoroughly attained, by actual 
xperience in the ſtation which requires the uſe of 
he period of ſervice ought therefore in all ſuch cafes 
to bear ſome proportion tO! the extent of practical 
knowledge, requiſite to the due performance of the 
rvice. . The period oſ legiſlative ſervice eſtabliſhed. 
n moſt of the Rates for the more numerous branch is, 
v we have ſeen, one year. The queſtion: then may 
be put into this ſimple ſom : does the period of two 
ears bear no greater proportion to the knowledge 
requiſite for federal legiſlation, than one year does to 
the knowledge -requilite; for ſtate legiſlation 2. The 
rery ſtatement of the queſtion. in this form, ſuggeſts 
the anſwer, tliat ought to be given to t. 
In a ſingle ſtate, the requiſite knowledge relates to 
the exiſting laws which are uniform throughout the 
fate, and with: which, all the citizeps are, more or 
leſs con verſant; and to the genefal affairs of the 
late, which lie within a ſmall compaſs, are not very 
diverſified and oceupy much of the attention and 
converſation of every claſs,,of people. The great 
theatre. of the United States,preſents a yery different 
ſcene. The Jaws are ſo far from being uniform, 
that they vary in every ſlate ld the public affairs. - 
of the union are — throughout. a 
region, and are extremely dixerſiſied 


very extenſive 
by the local 


affairs 
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airs connected with them, and can with difficulty; 


be correctly learnt in any other place, than in the! 


central councils, to which à knowledge of them vil 


„ to 6.0 


de broaght by the repreſentatives of every. rt of tie 
empire. Yet ſome knowledge of the affairs, and 


even of the laws of all the ſtates, ought ti be poſſeſſel 

by the members from eack of the ſtares. How can 

foreign trade be properly regulated by uuiſorm lam, 
without ſome acquaintance with the commerce; the! 
ports, the uſages, and the regulations of the different) 
| fates? How can the trade between the; different 
ſtates be duly regulated without ſome: knowledge « 
their relative fitnations in theſe! and other points?! 
How can taxes be judicioufly impoſed, and effectually 
collected, if they be not accommodated” to the dif: 
ferent laws and local circumſtances relating to theſe! 
objects in the different ſtates ? How! can / uniform 
regulations for the militia be daly provided without = 
ſimilar knowledge of ſome internal circumſtahces by 
which the- ſtates are diſtinguiſhed from vnch other! 
"Theſe are the principal objects of federal legiſlation, 
and ſuggeſt moſt forceably; the exrenſive information 
- Which the repreſentatives oaght to acquire. The 
other inferior objects will require à proportional 
1 of information with' regard to them. 

It is true that all theſe difficulties will by degree 
— 2 dimini _—  — taſk = 

the er inauguration of the gobernment, a 

the — formation of 'a — Improve· 
ments · on the firſt draught will every year become 
both eaſier and feiver, Patt tranſaQions of the igovern- 
ment will be a ready and accurate ſource: of infor-' 
mation to new members. The affairs of the union 
will become more and more objects of curioſity and 
converſation among the eitizens at large. And the 0 
Increaſe{ intercourſe among thoſe of different ſtates 
will contribate not a little to diffuſe a mutaal know- 
tedge of their affairs, as this again will contribute to 
a general aflimilation -of 9 
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t wich all theſe abatements the buſineſs of federal 
egiſlation muſt continue ſo far to exceed both in no-—- 
relty and difficulty the legiſlative buſineſs of a ſingle 
fate, as to jultify the longer period of ſervice aſſigaed 
to thoſe who are to tranſact it. 
A branch of knowledge which belongs to the ac- 
wirements of a federal repreſentative, and which has 
not been mentioned, is that of foreign affairs. In 
gulating our own. commerce, he ought: to be not 
ly acquainted with the treaties between the United 
rates and other nations, but alſo with the commercial 
wlicy and laws of other nations. He ought not be 
together ignorant of the law of nations, for that as 
ir ic is a proper object of municipal legiſlation is 
ubmitted to the federal government. And although 
he houſe of repreſentatives is not immediately to 
articipate in foreign negociations and arrangements, 
et from the neceſſary. connection between the ſeyeral - 
anches of public affairs, thoſe particular branches 
ill frequently deſerve attention in the ordinary courſe. 
f legiſlation, and will ſometimes demand particular 
gilative ſanction and co-operation, Some portion 
f this knowledge may no doubt be acquired in a 
an's cloſet 3 but ſome of it alſo can only be derived 
rom the public ſources of information ; and all of it 
ill be acquired to beſt effect by a practical attention 
the ſubje& during the period of actual ſervice in 
de legiſlature, W 25 
There are other conſiderations of leſs importance 
erbaps, but which are not unworthy of notice. | 'The | _ 
ſtance which many of -the- repreſentatives will be 
liged to travel, and the arrangements rendered ne- 
ellary by that circumſtance, might be much more 
ious objections with fit men to this ſervice if limited 
da ſingle year, than if extended to two years. No 
gument can be drawn on this ſabje& from the caſe = 
the delegates to the exiſting congreſs. They are ö 
ted annually it is true; but their re- election is 1 
| M - conſidered 
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conſidered: by the legiſlative aſſemblies Almoſt 1 
matter of courſe. The election of the re ives, 
by the people would not. be governed. | . the. ame 


principle. 


1 few of the members, as n in, all fuck 


aſſemblies, will poſſeſs ſuperior talents; will, by we 
quent re- elections, become members of long 1 


will be thoroughly maſters of the public buſineſi, — 
perhaps not unwilling to avail: themſelves: of thoſe, 
advantages. The greater the proportion of new 
members, and the leſs the information of the bulk of 
the members, the more apt will they be to fall inu 
the ſnares that may be laid for them. This remark 
is no leſs applicable to the relation which will ſubſiſ 


between the houſe of repreſentati ves and the ſenate, 
It is an inconvenience mingled with the advan 
tages of our frequent elections, even in fingle ſtates, 
where they are large and hold but one legiſlative 
ſeſſion in the year, that ſpurious elections cannot be 


inveſtigated and annulled in time for the deciſion to 


have its due effect. If a return can be obtained, no 
matter by what unlawful means, the irregular member, 


who takes his ſeat of courſe, is ſure of: holding it a 


ſufficient time to anſwer.his purpoſes. Hence a. very 
es encouragement is giyen to the uſe of un 
ful means for obtaining irregular. returns. We 
elections for. the. federal legiſlature to be annual, 8 
33 might become a very ſerious abuſe, 1 


ly in the more diſtant ſtates, Each houſe is, as it 


neceſſarily muſt be, the judge of the elections, quali 
fications and returns ny * dea and mol 
improvements may. be ſuggeſted. by rience fo 
e N- and accelerating the 1 er | 
caſes, ſo great a portion of à year would unavoid 
ably e ups, before an illegitimate- member could 
diſpoſſeſſed of his ſeat, that the proſpect of beck: z 
event would be little check to unlar and ili 
2 a ſeat. | | 
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All theſe eonſiderations talten together warrant us 
in affirming that biennial elections will be as uſefal 
to the affairs of the public, as We have ſeen that they 
will be ſafe to the liberties of the people. 


\ 


— — — — — — — 
| NUMBER LIV. : 
The ſame Subject continued with a View to 
the Ratio of Repreſentatim. 
HE next view which I ſhall take of the 
| houſe of repreſentatives, relates to the appor- 
tionment of its members to the ſeveral ſtates, 
which is to be determined by the ſame rule with 
that of direct taxes. | 7 Tens es 
It is not contended that the number of people in 
each ſtate ought 7 be the ſtandard for regulating 
the proportion of thoſe who are to repreſent the people 
of each ſtate. The —— _ r 
for the apportionment of taxes, will y be as 
little conteſted; though the rule itſelf in this caſe, is 
by no means founded on the ſame principle. In the 
former caſe, the rule is underſtood to refer to the per- 
ſonal rights of the people, with which it has a natural 
Wen and univerſal connection. In the latter, it has reſer- 
chi ence to the eportion of wealth, of which it is in nag 
"9 caſe a precile meaſure, and in ordinary caſes, a very 
unfit one. But notwithſtanding the imperfection 
of the rule as applied to the relative wealth and 
contributions of the ſtates, it is evidently the leaſt 
exceptionable among the praQicable rules; and 
had too recently obtained the general ſanction f 
America, not to have found a ready preference with 
the cow ðò 167 | 
All this is admitted, it will perhaps be faid : But 
does it follow from an admiſſion of numbers for the 
meaſure of repreſentation = of ſlaves combined 1 5 
| 2 WY ce. 
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free citizens, as a ratio of taxation, that ſlaves 
to be included in the numerical rule of repreſentation? 
Slaves are conſidered as property, not as perſonz, 
They ought therefore to. be comprehended in ej. 
mates of taxation which are founded on property, and 
to be excluded from repreſentation' which is regulated 
by a cenſus of perfons. This is the objection, as] 
underſtand it, ſtated in its full force. I ſhall be 
"equally candid in ſtating the reaſoning which may be 
offered on the oppoſite ſidde. | 
We ſubſcribe to the doctrine, might one of our 
ſouthern brethren abſerve, that repreſentation relate: 
more immediately to perſons, and- taxation more 
immediately to property, and we join in the appli- 
cation of this diſtinction to the caſe of our ſlaves. But 
we muſt deny the fact that ſlaves are conſidered merely 
as property, and in no reſpect whatever as perſons, 
The true ſtate of the caſe is, that they partake of. both 
theſe qualities; being conſiderediby our laws, in ſome 
reſpects, as perſons, and in other reſpects, as pro- 
erty. In being compelled to labor not for himſelſ, 
he for a maſter; in being vendible by one maſter to 
another maſter ; and in being ſubject at all times to 
be reſtrained in his liberty, and chaſtiſed in his body, 
by the capricious will of another, the ſlave may 
- appear to be degraded from the haman rank, and 
claſſed with thoſe irrational animals, which fall under 
the legal denomination of property. In being pro- 
tected on the other hand in his life and in his limbs, 
againſt the violence of all others, even the maſter of 
his labour and his liberty; and in being puniſhable 
- himſelf for all violence committed againſt others; the 
ſlave is no leſs evidently regarded by the law as 4 
member of the ſociety ; not as a part of the irrational 
Creation ; as a moral perſon, not as a mere article 
property. The federal conſtitution therefore, decides 
with great propriety on the caſe of our ſlaves, when 
it views them in the mixt character of perſons and of 
property. This is in fact their true character. wm 
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the charaſter beſtowed on them by the laws under 


tioo? WW which they live; aud it will not be denied that theſe 
rio, WW are the proper criterion ; becauſe it is only under the 
eſb. pretext that the laws have transformed the negroes 
into ſubjects of property, that a place is diſputed 
lated WW them in the computation of numbers; and it js 
„461 admitted that if the laws were to reſtore the rights 
be BW which have been taken away, the negroes coul no 
ay be longer be refuſed an equal ſhare of repreſentation 

| with the other inhabitants. „ 
f our 1'his queſtion may be placed in another light, Tt 
lates is agreed an all fides, that numbers are the beſt ſcale 
more Bl of wealth and taxation, as they are the only proper 
1pPli- WY {cale of repreſention- Would the Convention have 
But BY been impartial or conſiſtent, if they had rejected the 
ercly Wl flaves from the lift of inhabitants when the ſhares of 
ona, Wl repreſentation were to be calculated ; and inſerted 
both Wl them on the liſts when the tariff of contributions was 


to be adjuſted ? Could it be reaſonably expected that 
the ſouthern ſtates would concar in a fy which 
conſidered their ſlaves in ſome degree as men, when 
burdens. were to be impoſed, but refuſed to conſider 
them in the ſame light when advantages were to b 
conferred > Might fot ſome durprize alſo be ex preſ- 


may i kd that thoſe who reproach the ſouthern ſtates with = 
and BY the barbarous poliey of conſidering as property, # 
nder Bi part of their human brethren, ſhould themſelves 
pro-: contend that the government to which all the ſtates 
nbs, BY are to be parties, ought to confider this unfortunate 

er of ¶ race more compleatly in the unnatural light of pro- 
able Wl perty, than the very laws of which they complain! 

; the It may be replied perhaps that ſlaves are not 


included in the eſtimate of repreſentatives in any of 
tue ſtates poſſeſſing them. They neither vote them- 
ſelves, nor .ingreaſfe the votes of their maſters. Upon 
what principle then ought they to be taken into the 
tederal eſtimate of repreſentation? In rejecting them 
ahogether,, me conljitotion would-in- this raſpeRt. - 
8 % 
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have followed the very laws which have bees 


deprived of this right by the . of the ſtate, 


manner with other inhabitants, who by the policy f 
other ſtates, are not admitted to all the rights d 


om. is waved by thoſe who would be gainen 


be conſidered, as it is in truth a peculiar ene. Le 
the compromiſing expedient of the conſtitution bt 
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appealed to, as the proper guide, a 
This objection is repelled by a ſingle obſervation, 
It is a fundamental principle of the propofed confi. 
tution, that as the aggregate number of repreſenta- 
tives allotted to the ſeveral ſtates is to be determined 
by a federal rule founded on the aggregate number 
of inhabitants, ſo the right of chooſing this allotted 
number in each ſtate is to be exerciſed by fuch part 
of the inhabitants, as the ſtate itſelf may deſignate. 
The qualifications on which the right of ſuffrage 
depend, are not perhaps the ſame in any two ſtates, 
In ſome of the ſtates the difference is very material. 
In every ſtate a certain proportion of inhabitants are 


who wilt be included in the cenſus by which the 
federal conſtitution apportions the repreſentatives. 
In this point of view, the ſouthern ſtates might 
retort the complaint, by inſiſting, that the principle 
Jaid down by the convention required that no regard 
ſhould be had to the policy of particular ſtates toward 
their own inhabitants; and conſequently, that the 
ſlaves as inhabitants ſhould have been admitted inte 
the cenſus oecording to their full number, in like 
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Citizens. A rigorous adhevence however, to thi 


it. All that they aff is, that equal moderatio! 
be ſhewn on the other fide. Let the cafe of the ſlave 


mutually adopted, which regards them as mhabitants 
but as debaſed by ſervitude below the equal level 0 


free inhabitants, which regards the Save as divelieQWole(s 
of two fifths of the nan. : e, e oy 
After all, may not another ground be taken ot m 
which this article of the conſtitution will admit of far tl 


ſtill more ready defence? We have | hitherto progs jul 
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ceeded on the idea that repreſentation related to 
rſons only, and not at all to property. But is it 
2 jult idea? Government is inſtituted no leſs for pro- 
tection of the property, than of the perſons of indi- 
viduals, 'The one as well as the other, therefore, 
may be confidered as repreſented by thoſe who are 
charged with the government. Upon this principle 
it is, that in ſeveral of the ſtates, and particularly in 
the ſtate of New-York, one branch of the govern- 
ment is intended more eſpecially to be the guardian 
f property, and is accordingly elected by that part 
of the ſociety which is moſt intereſted in this object 
of government, In the federal conſtitution this 
policy does not prevail. 'The rights of property are 
ommitted into the ſame hands with the perſonal 
ights. Some attention ought therefore to be paid 
property in the choice of thoſe hands. 
For another reaſon the votes allowed in the federal 
egiſlature to the people of each ſtate, ought to bear 
bme proportion to the comparitive wealth of the 
lates. States have not, like individuals, an influ-- 
ce over each other ariſing from ſuperior advantages 
ff fortune. If the law allows an opulent citizen . 
ſingle vote in the choice of his repreſentative, 
elde reſpect and conſequence which he derives from 
Wis fortunate! ſituation, very frequently guide the 
otes of others to the. objects of his choice; and 
rough this imperceptible channel the rights of 
roperty are conveyed into the public repreſentation. 
ſtate poſſeſſes no ſuch influence over other ſtates. 
eis not probable that the richeſt Rate in the confe- 
eracy will ever influence the choice of a fingle 
epreſentative in, any other ſtate, Nor will the 
epreſentatives of the larger and richer ſtates, 
leſs any other advantage in the federal legiſla- 
re over the repreſentatives of other ſtates, than 
hat may reſult from their ſuperior number alone; 
$ far therefore as their ſuperior wealth and weight 
y juſtly entitle them to any advantage, it ought 


to 
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to be ſecured to them by a ſuperior ſhare: of re 
Fentation. The new conſtitation is in this reſpeſ | 
materially different from the exiſting ' confederatic 
As well as from that of the United Netherlands, 20 
other ſimilar confederacies. In each of the latter 
the efficacy of the federal reſolutions depends on the 
fubſequent and voluntary reſolutions” of the £ 
compoſing the union. Hence the ſtates, thou 
poſſeſſing an equal vote in the public councils, 
an unequal influence, correſponding wich a 
equal importance of theſe — and — 
reſolutions. Under the propoſed. 3 he 
Federal acts will take effect without the nece 
Intervention. of the individual. Kates. They '» 
depend merely on the majority of votes in the * 
Iegiſflature, and conſequently each vote, whethe 
proceeding from 2 langer or ſmaller flate, or a fla 
more or leſs wealthy or powerful, will have! an equ: 
weight and efficacy ;. in the ſame manner as th 
votes individually _—_— in a Rate” legillature, 
the repreſentatives of unequal counties: or oth 
diſtricts, have each a preciſe equality of value auf i 
effect; or if there be any difference in the caſe, Wrench 
proceeds from the difference in the perſonal char ted. 
ter of the individual repreſentati ve, rather  thagWitucior 
from any regard to the extent of the diclrict c, b 
which he comes. Irce of 
Such is the 2 which ar advocate" for he ch 
fouthern intereſts. might employ. om this ſubjed all a 
nd although ic may appear to be alittle fraingpolita 
in ſome points, yet an the whole,” T muſt confelgip') wi! 
chat it fully reconciles me to the ſcale of tepreſentaſWicumt 
tion, which the convention have eſtabliſmed. at the) 
In one reſpect the eſtabliſhment of a common mech w 
fare for. repreſentation and taxation will have a ver of t 
galutary effect. As the accuracy of the cenſa to inane 
obtained by the congreſs, will neceffirily depend , man! 
a conſiderable degree on the diſpoſition, — rol ll be ir 
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that the ſtates ſhould feel as little bias as poſſible to 
ſxeil or to reduce the amount of their numbers. 
Were their ſhare of repreſentation alone to be 
governed by this rule, they would have an intereſt 
in exaggerating their inhabitants. Were the rule 
to decide their ſhare of taxation alone, a contrary 
temptation would 'prevail. By extending the rule 
to both objects, the ſtates will have oppoſite intereſts, 
hich will control and ballance each other ; and 


roduce the requiſite impartiality.” | 


. 
; | 
x 
— =_ — — 


NUMBER LV. 


The ſame Subject continued in R elation tt 
the total Number of the Body. 


HE number of which the houſe of repreſen- 
tatives is to conſiſt, forms another, and a 
ry intereſting point of view under which this 
ranch of the federal legiſlature may be contem- 
lated. Scarce any article indeed in the whole con- 
tution ſeems to be rendered more worthy of atten- 
jon, by the weight of character and the apparent 
Ice of argument, with which it has been aſſailed, 
de charges exhibited againſt it are, firſt, that 

ball a number of repreſentatives will be an unſafe 
poſitary of the pu intereſts ; ſecondly, that 
ey will not poſſeſs a proper knowledge of the local 
cumſtances of their numerous conſtituents ; thirdly, 
at they will be_ taken from that claſs of citizens 
uch will ſympathiſe leaſt with the feelings of the 
ls of the people, and be moſt likely to aim at a 
manent elevation of the few on the depreſſion of 
e many; fourthly, that defeQive as the number 
ll be in the firſt inſtance, it will be more and more 


proportionate, by the increaſe of the people, 2 6 
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| the 6bftacles whieh will prevent. a corfeſpondeyy 
| | Increaſe of the repreſen — 3 
In general it may be remarked on this ſubjed, thi 
no polieal prohlem is leſs ſuſceptible of a preciſe foi 
tion, than that which relates to the number moſt ca 
venient for a repreſentative legiſlature ; nor is then 
any point on which the policy of the ſeveral ſlates 
more at variance; whether we compare theirlegiflat 
aſſemblies direaly with each other, or conſider the pi 
portions which they reſpectively bear to the number; 
their conſtituents. Paſſing over the difference betwee 
the ſmalleſt and largeſt ſtates, as Delaware, whoſe mo 
numerous branch conſiſts of twenty: one repreſ 
tatives, and Maſſachuſetts, where it amounts t 
between three and four hundred; a very confiderabl 
difference is obſervable among ſtates nearly equal i 
Population. The number of repreſentatives in Pen 
ſylvania is not more than one fifth of that in the ſal 
laſt mentioned. New-York, whoſe population is 
that of South-Carolina as ſix to five; has little mid 
than one third of the nuniber of repreſentatives. 
great a diſparity prevails between the ſtates of Geon 
and Delaware, or Rhode-Iſland. In Pennſylvy 
the repreſentatives do not bear a greater propoti 
to their conſtituents than of one for every four or i 
"thouſand, In Rhode -Ifland, they bear a proport 
of at leaſt one for every thouſand, And- accord 
to the conſtitution of Georgia, the propörtion u 
be carried to one "for every ten elettors; and 0 
unavoidably far exceed the proportion in any of 
other ſtate. 5 | a 
Another general remark to be made is, that 
ratio between the repreſentatives and the ped} 
-ought-not'to be the ſame where the latter are! 
numerous, as where they are very few, W 
repreſentatives in Virginia to be regulated by 
ſtandard in Rhode-Iſland, they would at this t 
amount to between four and five hundred; and tue 
vor thirty years hence, to a thouſand. On the e 
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and, the ratio of Pennſylvania, 22 to the ſtate 
Delaware, would reduce the repreſentative aſſembly: 
if the latter to ſeven or eight members. Nothing can 

- more fallaeious than to found our political calcu- 
tions on arithmetical prineiples. Sixty or. ſeventy: 
nen, may be more properly truſted- with a given 
fegree of power than ſix or ſeven. But it doss not 
vllow, that ſix. or, ſeven hundred would be propor- 
onally a better depoſitary. And if we carry on the: 
ppolition to ſix or ſeven, thouſand, the whole rea- 
ning ought to be reverſed. The truth is, that in 
| caſes a certain number at leaſt ſeems: to be, 
eceſſary to ſecure the beriefits of free conſultation 
d diſcuſſion, and to guard againk too eaſy. a combi» 
ation for improper. purpoſes : As on the other hand, 
de number ought at moſt to be kept within a certain 
mit, in order to avoid the confuſion and intem- 
erance of a multitude. In all very numerous: 
ſemblies, of whatever characters compoſed, paſlion, 
ver fails to wreſt the ſceptre from reaſon. Had: 
ery Athenian: citizen been à Socrates; every 
ithenian: aſſembly, would - ſtill: have been a mob. 

It is neceſſary alſo: to recollect here the obſerva», 
ions which were applied to the caſe. of biennial 
lections. For the ſame reaſon. that the limited: 
wers of the congreſs and the control of the ſtate, 
egiſlatures, juſtify. leſs. frequent elections than the 
ublic ſafety might atherwiſe require; the mem- 
ers of the; congreſs need be leſs: numerous; than if 
hey poſſeſſed. the whole power: of legiſlation, and 
ere under no. other than the ordinary reſtraints of 
ther legiflative. bodies, | 
With theſe. general ideas in our minds, let us 
igh the object ions which have been ſtated again 
ie number. of members:. propoſed. for the houſe of 
cpreſentatives. It is ſdid in the firſt place, that ſo 
la number cannot be ſafely truſted: with ſa 
4 uch power. . ES LES 
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The number of which this branch of the legiſlatum 
is to conſiſt at the outſet of the government, will be 
ſixty-five. * Within three years a cenſus is to be 
taken, when the number may be augmented to ont 

for every thirty thouſand inhabitants; and within 
every ſucceſſive period of ten years, the cenſus is to 
be renewed, and augmentations may continue to be 
made under the above limitation. It will not be 


thought an extravagant conjecture, that the firl polle 
cenſus will, at the rate of one for every thirty thou- legil 
ſand, raiſe the number of repreſentatives to at lea cor 


one hundred. Eſtimating the negroes in the pro- com 
portion of three - fifths, it can ſcarcely be doubted 
that the population of the United States will 'by 
that time, if it does not already, amount to. three 
millions. At the expiration of twenty-five year, Melves 
According to the computed; rate of increaſe, the, 
number of repreſentatives will amount to two hun- io 5 
dred; and of fifty years to four hundred. This is ai; 
number which I preſume will put an end to all fear 
ariſing from the ſmallneſs of the body. . I take for 
granted here what I ſhall in anſwering the fourt! 
objection hereafter ſhew, that the number of repre- 
ſencatives will be augmented from time to time ii 


requiy 
no pa 
ircun 
tate © 


the manner provided by the conſtitution. On ih; r 
contrary ſuppoſition, I. ſhould admit the objectioſ de unf 
to have very great weight ind ee. ederal 
The true queſtion to be decided then is, whet Fro: 
the ſmallneſs of the number as a temporary re e aft 
tion, be dangerous to the public liberty: Whether ly Italy. 
five members for a few years, and a e twenſnare 
hundred for a few more, be a ſafe depoſitary for Mappen 
Imited and well guarded power of legillating ſependen 
the United States? I muſt own that I could not gin throup] 

a negative anſwer to this queſtion, without ' ir. th 
obliterating every impreſſion which I have receive, ret 
with regard to the preſent genius of the people ough 
America, the ſpirit which aftuates the ftate lei 1c. - 


Alatures, and the principles which are incorporatt 
k | "wy 
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vich the political character of every claſs of citizens. 
] am unable to conceive that the people of America 
in their preſent temper, or under any circumſtances 
which can ſpeedily happen, will chuſe, and every _ 
ſecond year repeat the choice of fixty-five or an 
kundred men, who would be diſpoſed to form and 
purlue a ſcheme of tyranny or treachery. I am 
unable to conceive-that the . ſtate legiſlatures which 
muſt feel fo many motives to watch, and which 
poſſeſs ſo many means of coanteracting the federal 
legiſlature, would fail either to detect or to defeat 
a conſpiracy of the latter againſt the liberties of their 
common conſtituents. I am equally unable to con- 
ceive that there are at this time, or can be in any 
ſhort time, in the United States, any fixty-five or 
an hundred men capable of recommending. them- 
ſelves to the choice of the people at large, who 
would either defire or dare within the ſhort ſpace of 
vo years, to betray: the. ſolemn truſt committed to 
hem. What change of circumſtances time and a 
uller population of our country may produce, 
requires a prophetic pirie to declare, which makes 
no part of my pretenſions. But judging from the 
ircumſtances now before us, and from the probable 
late of them within a moderate period of time, 1 
Wnult pronounce that the liberties of America cannot 

be unſafe in the number of hands. propoſed by the | 
7 conſtitution. COW | 4 „ | 42 A 

rom what quarter can the danger procee Fe 
e afraid of brei n gold? If ae gold could ſo 
aſily corrupt our federal rulers, and enable them to 
enſnare and betray their conſtituents, how has it 
happened that we are at - this time a free and inde- 1 
 Wendent nation? The congreſs which conducted us 
MF ough the revolution were a leſs numerous body 
dan their ſueceſſors will be 3 they were not choſen by 
or reſponſible to their fellow citizens at large; 
ough appointed from year to year, and recallable _ 
pleaſure, they were generally continued for three 
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years; and prior to the ratification of the feder be! 
articles, for a ſtill longer term; they held their con · Wl ofic 
ſultations always under the veil of ſecreſy; they ha ber 
the ſole tranſaction of our affairs with foreign nations; caſu 
through the whole courſe of the war, they had the fate Wl cien 

of their country more in their hands, than it is to be by t 
hoped will ever be the caſe with our future-repreſen- Wl by 
ratives £.and from the greatneſs of the. prize at flake MM fitu 
and the eagerneſs of the party which loſt it, it may with 
well be ſuppoſed, that the. aſe of other means thanMll frier 
force would not have been ſcrupled : Vet we know by extr; 
happy experience that the public truſt was no inju! 
_ betrayed ; nor has the purity of our public council of d 


in this particular ever ſuffered even from the whiſpen i degr 
of —_— | 1 e othe 
Is the danger apprehended from the other brancheicerta 
of the federal government? But where are the mean gove 
to be found by the preſident, or the ſenate, or both i litie: 
Their emoluments of office it is to be preſumed will the | 
not, and without a previous corruption of the hou jealo 
of repreſentatives cannot, more than ſuffice for ver hum: 
different purpoſes : Their private fortunes, as the is no 
. muſt all be American citizens, cannot poflibly b men 
ſources of danger. The only means ea which deſp: 
they can poſſeſs, will be in the diſpenſation of appoini devo 
ments. Is it here that ſuſpicion reſts her charge 
Sometimes we are told that this fund of corruptio 
is to be exhauſted by the preſident in ſubduing tial — 
virtue of the ſenate. Now the fidelity of the otnln. 
' Houſe is to be the victim. The improbability of {ud 
a mercenary and perfidious combination of the ſeve The 


members of government ſtanding on as different four 
Aaations as republican principles will well admit, an 
at the ſame time accountable to the ſociety over wil 

| they are placed, ought alone to quiet this appre 
n. henſion. But fortunately the conftiterion has pre 
_  - vided-a ſtill further ſafeguard. The members of t 

- congreſs are rendered ineligible. to any civil office 
that may be created or of which the emoluments m4 
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be increaſed, during the term of their election. No 


4 £ 

n- WY offices therefore can be dealt out to the exiſting mem- 
bers, but ſuch as many become vacant by ordinary * 
>; Wl calualties ; and to ſuppoſe that theſe would be ſuffi: 
te WY cient to purchaſe the guardians of the people, ſeleted . 


by the people. themſelyes, is to renounce every rule 
by which events ought to be calculated, and to ſub- 
ſtitute an indiſcriminate. and unbounded jealouſy, 
with which all reaſoning: muſt be vain. The fincere 
friends of liberty who give themſelves up to the 
extravagancies of this paſſion are not aware of the 
injury they. do their own cauſe. As-there is a degree 
of depravity in mankind. which requires a certain 

degree of circumſpection and diftruſt : So there are 
other qualities in - human nature, which juſtify. a 
certain portion of eſteem. and confidence. Republican 
government preſuppoſes the exiſtence of theſe qua- 
lities in a higher degree than any other form. Were 
the pictures which have been drawn by the political 
jealouſy of ſome among us, faithful likeneſſes of the 
human character, the inference would be that there 
is not ſufficient virtue among men for ſelf govern- 


deſpotiſm can reftrain them from deſtroying and 
devouring one another. © INN 3 
— . 
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The ſame Subject continued in Relation fo 
1... the ſame Point. 


HE /econd charge againſt the houſe of repreſen- 
$5 tatives is, ths it will be too ſmall to poſſeſs. 
tn a due kriowledge of the intereſts of its conſtituents. 
e As this objection evidently proceeds from a com- 
us pariſon of the . number of e 


ment; and that nothing leſs than the chains of 


i 


1483 THE FEDERALISP, 


with the great extent of the United States, the num- = 
ber of their inhabitants, and the diverſity of theit bitt 
intereſts, without taking into view at the ſame time diſt 
the circumftances which will diſtinguiſh the congreis Wl of tl 
from other legiſlative bodies, the beſt anfwer that WI of it 
can be given to it, will be a brief explanation of Wl In e 


theſe peculiarities. 


It is a ſound and important principle, that the vill 
repreſentative ought to be acquainted: with the Ml de 
intereſts and circumſtances of his conſtituents. But Wl and 
this principle can extend no farther than to thoſe cir- WM indi: 
cumſtances and intereſts to which the authority and Wl him, 
care of the repreſentative relate. An Ignorance of 4 WM for t 
variety of minute and particular objects, which do mati 
not lie within the compaſs of legiſlation, is conſiſtent inter 
with every attribute neceſſary to a due performance in c 
of the legiſlative truſt. In determining the extent Wl the n 
of information required in the exerciſe of 4 patti- Wl fully 
cular authority, recourſe then muſt be had to the this 
objects within the purview of that authority. © - 

What are to be the objects of federal legiſlation? nent 
Thoſe which are of moſt importance, and which Wa n 
ſeem moſt to require local knowledge, are commerce, ¶ vithi 
taxation- and the milicthn. s. 

A proper regulation of commerce- requires much I rator 
information, as has been elſewhere remarked ; but IM of the 
as far as this information relates to the laws and I the l 
local ſituation of each, individual ſtate, a very few WM much 
repreſentatives would be very. ſufficient vehicles of it IM The 
to the federal councils. TE © 

Taxation will confiſt in great meaſure, df duties I each 
which will be involved in the regulation of com- able | 
merce. So far the preceding remark is —p_— their 
to this object. As far as it may conſiſt of internal I caſes 
collections, a more diffuſive knowledge of the cir. WW tine 
cumſtances of the ſtate may be neceſſary. But will Wl the 1: 
not this alſo be poſſeſſed in ſufficient degree by 8 

very few intelligent men, diffuſively elected within 
the ſtate. Divide the largeſt ſtate into ten _— 
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dilricts, and it will be found that there will be no 
peculiar local intereſt in either, which will not be 
within the knowledge of the repreſentative of the; 
ditrit. Beſides this ſource of information, the laws 
of the ſtate framed by Ly gn Candy from every patt 
of it, will be almoſt of themſelves a ſufficient guide. 

In every ſtate there have been made, and muſt con- 
tinue to be made, regulations on this ſubject, which 
will in many caſes leave little more to be done by the. 
federal legiflature, than to review the different laws, 
and reduce them into one general act. A fkilful- 
individual in his cloſet, with all the local codes before 
him, might compile a law on ſome ſubjeQs of taxation 
for the whole union, without any aid from oral infor- 
mation; and it _— de that whenever 
internal taxes may be neceſſary, and particularly 
in caſes requiring uniformity throughout the ſtates, 
the more ſimple objects will be preferred. To be 
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this branch of federal legiſtation, by the aſſiſtance 
of the ſtate codes, we wa only ſuppoſe for a mo- 
ment, that this or any other ſtate were divided into 
a number of parts, each having and exerciſing 
within itſelf a power of local legiſlation. - Is it not 
evident that a degree of local information and prepa- 


ch catory labour would be found in the ſeveral volumes 
ut of their proceedings, which would very much ſhorten 
id Bl the labours of the general legiſlature, and render a 
nuch ſmaller number of members ſufficient for it ? 


The federal councils will derive great advantage 
from another circumſtance. The reprefentatives of 


es Bf each ſtate will not only bring with them a conſider- 
n. abic knowledge of its Jaws, and a local knowlege of 


their reſpective diſtricts; but will probably in all 
caſes have been members, and may even at the very + 
time be members of the ſtate legiſlatire,, where alt 
the local information and interedls ef the ftate are 
alembled, and from| whence they may. eafily be 
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fully ſenſible of the facility which will be given to 
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| conveyed by a very ſew hands iuto the/legifh 
be United States.... 

With regard to the regulation of the militia, tben of 
are ſcarcely any circumſtances in referenge to v cf 
local knowledge can be ſaid to be neceffary. Te the 
general face of the country, whether mountainous pre 
level, moſt fit for the operations of infantry er cavalnj,¶ pc 
zs almoſt the only conſideration of this nature thai mu 
can occur. The art of war teaches general princi giv 
ples of organization, movement and diſ ipline, whid 

, NE Er 
The attentive reader will diſcern that the reaſouin req 
here uſed to prove the ſufficiency of a moderat tatic 
number of repreſentatives, does not in any reſp ding 
contradi& what was urged on another occah | wil de 
regard to the extenſive information which the repre repr 
ſentatives ought to poſſeſs, and the time that mig T 
be neceſſary for acquiring it. This information, if man 
far as it may relate to locatobje&s, is rendered neceſ tory 
ſary and difficult, not by a difference of Jaws ani quen 
local circumſtances within a fingle Rate, but ol corre 
thoſe among different ſtates. Taking each ſtate bu have 

Itſelf, its laws are the fame, and its intereſts bu 
little diverſified. A few men therefore will poſſe 
all the knowledge requiſite for a fv we repreſentation of th 
of them. Were the intereſts and affairs of each indiſ amou 
vidual ſtate, perfectly ſimple and uniform, a knowWone n 
ledge of them in one part would involve a Komledg 
of 2 in every other, and the whole ſtate mig and t 
be competently repreſented, by à fingle membeſſ that t 
taken from any part of it. On a compariſon of mon: 
different ſtates together, we find a great diffimilar'Wto che 
| In their laws, and in many other circumſtanceWor to 
connected with the objects of federal legiſlation, wilkintere, 
all of which the federal repreſentatives ought to hai is : 
ſome acquaintance, Whilſt a, few repreſentatveitepreſe 
therefore from each ſtate may bring with them ¶nagiſt 
due knowledge of their own ſtate, every repreiei q popula 
tative will have much information to acquire ent 9 
„ A : | 5 ITED un Bur 
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ceming all the other ſtates, The changes of time, as : 
was formerly remarked, on the comparative fituation - 
of the different ſtates, will have an aſtimilating 
effect. The effect of time on the internal affairs of 
the ſtates taken fingly, will be juſt the contrary. At 
preſent ſome of the ſtares are little more than a 
ſociety of huſhandmen. Few of them have made | 
much progreſs in thoſe branches of induſtry, which 
give a variety and complexity to the affairs of a 
nation. Theſe however will in all of them be the 
fruits of a more advanced population; and will 
require on the part of each ſtate a fuller repreſen- 
tation. The foreſight of the convention has accor— 
dingly taken care that the progreſs of population may 
be accompanied with a, proper increaſe of the 
repreſentative, branch of the government. 
The experience of Great Britain which preſents to 
mankind ſo many political leſſuns, both of the moni 
tory and exemplary kind, and which has been fre- 
quently conſulted in the courſe of theſe enquiries, 
corroborates the reſult of the refleQions which we 
have juſt made. The number of inhabitants in the 
two kingdoms of England and Scotland, cannot de 
fated at leſs than eight millions. The repreſentatives: 
of theſe eight millions in the houſe of commons, 
amount to five hundred fifty 1 Of this number 
one ninth are elected by three hundred and fixty four 
perſons, and one half by five thouſand ſeven hundred 
and twenty three perſons“. It cannot be ſuppoſed | 
that the half thus elected, and who do not even reſide 
among the people at large, can add any thing either 
to the ſecurity of the people againſt the government. 
deer to the knowledge of their circumſtances and 
ntereſts, in the legiſlative councils. On the contrary | 
t 13 notorious that they are more frequently the 
W'*preſentatives and inflruments of the executive 
ragiſtrate, than the gyardians und advocates of the 
polar rights. They might therefore with great 
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Propriety. be conſidered as ſomething more than 
mere deduction from the real repreſentatives of the 
nation. We will however confider them, in thy 
light alone, and will not extend the degduction, to x 
= Conſiderable, number of others, who do' not refide 
among their conſtituents, are very. faintly connected 
with them, and have very little particular knoy. 
ledge of their affairs. With all theſe gonceflionz two 
hundred and ſeventy nine perſons only will be the 
depoſitary of the ſafety, intereſt and happineſs of 
eight millions; that is to ſay ; there will be ong 
repreſentative only to maintain the rights'and explain]! ci 
the ſituation of taventy-eight thouſand. fix. hundred au 
ſeventy conſtituents, in an aſſembly expoſed to the 
whole force of executive influence, and extending ent 
authority to every object of 8 with any Of 
nation whoſe affairs are in the higheſt degree diver gain 
ſiſied and complicated. Vet it is very gertain not 
only that a valuable 28 of freedom has beet vel! 
preſerved under all theſe circumſtances, but that ths 
defects in the Britiſh code are chargeable in a ven ver 
_ ſmall proportion, on. the ignorance of the legiſlature 
concerning the circumſtances of the people. Alone be, 
ing to this caſe the weight which is due, to it; and 
comparing it with that of the houſe of e omm: 
tives as above explained, it ſeems to give the fulleiſo tak 
aſſurance that a repreſentative for every thirty thou 
ſand inhabitants will render the latter both a ſafe andWvblic 
competent guardian of the intereſts - which, will bal the 
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N 9 M B E R EVIL. - RIES 
The ſame Subjedt continued j in Relation 5 the 
ſuppoſed tendency of the Plan of the Con- 
vention to elevate the few above the. Many. 
HE, third char aſt the houſe of e 
tatives is, Al be taken from that claſs 
f citizens which will have leaſt ſym y with the 
paſs of the people, and be moſt likely to aim at an 
nbitious ares of the many to a ,t 
ent of the few. | 
Of all the objections which fans been fund 
gainſt the federal conſtitution, this is perhaps the 
"oſt extraordinary. Whilſt the objection itſelf is 
erelled againſt a pretended N N. Een 
ple of it ſtrikes at the 'yory root of publican 
pyernment, - | 
The aim of every political confiivucion i is, __ 
obe, firſt, to obtain for rulers men who poſſeſs moſt 
iſdom to 12 and moſt virtue to purſue the 
ommon good of the ſociety; and in the next place, 
o take the moſt effectual precautions for keepi 
em virtuous, whilſt they continue to hold their 
blic truſt. The elective mode of obtaining ruiers 
be characteriſtic policy of republican government. 
be means relied on in this form of government for 
reventing their degeneracy, are numerous and vari- 
The moſt effectual one is ſuch a limitation of 
be term of n z as will maintain a proper 
ponſibility to the peopl e. 
Let me now aſk What circumſtance there is in the 
r of the houſe of rep eſentatives, that 
olates the principles o ican government : 
favors the 5 be few e on the ruins-of the 
any? Tet me aſk whether every circumſtance is 
, on the Contrary, — to theſe 
Kona 5 
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principles; and ſcrupulouſly impartial to, the right 
2 ob of 8 elaſs and Gelkriptins u 
1 „„ cr Rs 
Who are to be the electors of the federal- repre, 
ſentatives ? Not the rich more than the poor; nen 
the learned more than the ignorant; not the haughty 
heirs of diſtinguiſhed names, more than the humble ent. 
ſons of obſcure and unpropitious fortune. The elec. Who! 
tors are to be the great body of the people of ni 
United States. They are to be the ſame who exerciopevo! 
the right in every ſtate of electing the correſpondentpon0 
branch of the legiſlature of the ſtate. . ».- - +» 
ho are to be the objects of popular choice ? Every =: 
citizen whoſe merit may. recommend him to een 
eſteem and confidence of his country. No quali 
cation of wealth, of birth, of religious faith, or 
civil eee is permitted to fetter the judgmei 10. 
or diſappoint the inclination of the people. WW” * 
If we conſider the fitaation of the mew on who! 
the free ſuffrages of their fellow citizens may coni 
the repreſentative truſt, we ſhall. find it involyinggFence 
every ſecurity which can be deviſed or defired lui 
their fidelity to their conſtituents. : _ | 
In the firſt place, as they will have been diſi ple 
guiſhed by the preference of their fellow citizens, Minds 
are to preſume, that in general, they will be ſong” th 
. waat diſtinguiſhed alſo, by thoſe qualities  whiqup"'ic!) 
entitle them to it, and el ep when 1 
and ſcrupulous regard to the nature of their el 
gagements, IO ĩi?)0h 
In the ſecond place, they will enter into ty char 
| * ſervice under circumſtances which cant title to 


1 n 


ail to produce a temporary affection at leaſt to the 
conſtituents. There is in every breaſt a ſenGbili_hſ he 
1 marks of honour, of favour, of eſteem, and of af 
_ fidence, which, apart from all conſiderations 
Intereſts, is ſome pledge for grateful and benevole 
returns. Ingratitude is a common topic of ded 
mation againſt human nature ; and it muſt be 
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ſeſſed, that inſtances of it are but too frequent and 
lagrant both in public and in private life. But 
ie univerſal and extreme indignation which it 
aſpires, is itſelf a proof of the energy and preva- 
lence of the contrary ſentiment. 1 
In the third place, thoſe ties which bind the repre- 
ſentative to his conſtituents are ſtrengthened *by 
motives of a more ſelfiſh nature. His pride and 
znity attach him to a form of government which 
Kors his pretenſions, and gives him a ſhare in its 
honors and diſtinctions. Whatever hopes or projects 
might be entertained by a few aſpiring characters, 
it muſt generally happen that a great proportion of 
xe men deriving their advancement from their influ- 
ce with the people, would have more to hope 
fom a preſervation. of the favor, than from inno- 
ations in the government ſubverſive of the autho- 
ty of the pooling ft do HT 
All theſe ſecurities however would be found very 
ſufficient without the reſtraint of frequent elections. 
ence, in the fourth place, the houſ®of repreſentatives 
ſo conſtituted as to ſupport in the members an 
habitual recollection of their dependence on the 
people. Before the ſentiments impreſſed on their 
minds by the mode of their elevation, can be effaced 
dy the exerciſe of power, they will be compelled to 
nticipate the moment when their power is to ceaſe, 
when their exerciſe of it is to be reviewed, andwhen ' 
they muſt deſcend to the level from which they were 
niſed ; there for ever to remain, unleſs a faithful 
ucharge of- their truſt ſhall have eſtabliſhed their 
ble to a renewal of it. 5 | 
I will add as a fifth circumſtance in the ſituation 
f the houſe of repreſentatives, reſtraining them from 
ppreſſive meaſures, that they can make no law 
mich will not have its full operation on them- 
elves and their friends, = well as on the great maſs 
f the ſociety. This has always been deemed one 
che ſtrongeſt bonds by which human policy 7 | 
5 conne 
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between them that communion | of intereſt and fm 
881 of ſentiments df which ſew) government 
ve furniſned examples; but without, Which ever 
government degenerates into tyrauny. If it by 
aſked what is to reſtrain the houſe-of repreſentative 
from making legal diſcriminations in- favor of then 
felves and a particular claſs of the ſociety ? I anſwer 
the genius of the whole ſyſtem, the nature of jn 
and conſtitutional laws, and above all the vigig no 
and manly ſpirit which actuates the people of Ame 
rica, a ſpirit which nouriſhes freedom, and in reti 
is nouriſhed by it. 2+ 2.4, She: 5.6.4 
If this ſpirit ſhall. ever be ſo far debaſed. as. 
tolerate a law not obligatory on the, legiſlature Miſc 
well as on the people, the people will be prepared repre 
Such will be the relation between the houſe 
repreſentatives and their conftituents,; Duty, g ab 
titude, intereſt, ambition itſelf, ate the cord: 
which they will Be bound to fidelity and mp ent 
with the great maſs. of the people. It is poſib v th 
that theſe may all be inſufficient to control M . 
caprice and wickedneſs of men. But are they Nam. 
all that government will admit, and that hum 
prudence can deviſe ? Are they not the genuine tho 
the characteriſtic means by which republican goven 
ment provides for the liberty, and :happidch of 
people ? Are they not the indentical means on wie or 
every ſtate government in the union, relies for i th. 
attainment of theſe important ends? What then 
- we to underſtand by the objection which this pay vuld 
has combated ? What are we to ſay ta the mal 
who profeſs the moſt. flaming zeal ſor republic} l. ch 
government. yet boldly impeach the fundamen a 
-principle of it; who pretend to be champions for N an 


| right and the capacity of the people to chuſe their o dep 
"rulers, yet maintain that they will prefer thoſe 0! "alex 
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who vill immediately and infallibiy betray the ct 
committed to them? 5 42 55 WE 

Were the objection to be read by one who had not 


property was annexed to the 1 * of ſuffrage 3 or 
that the right of eligibility was I 


2s to the two firſt points. Nor would it in fat be 
eſs erroneous as to the laſt, The only difference 
diſcoverable between the two caſes is, that each 
repreſentative of the United States will be elected 
by five or fix thouſand citizens; whilſt in the indi- 
dual ſtates. the election of a repreſentative is left 
Þ about as many hundred. Will it be pretended 
at this difference 1s ſufficient to juſtify an attach- 
ent to the flate governments and an abhorrence 
p. the federal government? If this be the point 
n which the objeRion turns, it deſeryes to be 


namined. . 
Is it ſupported by reaſon ? This cannot be ſaid, 


e leſs capable of chuſing a fit repreſentative, or 
ore liable to be corrupted by an unfit one, than 
re or ſix hundred, Reaſon, on the contrary aſſures 
„ that as in ſo great a number, a fit repreſenta- 
Ive would be — likely to be found, ſo the choice 
vuld be leſs likely to be diverted from him, by the 
urigues of the ambitious, or the bribes of the rich. 
Is the con/eguence from this goctrine gdmiflible ? If 
e ſay that five or fix hundred citizens are as many 
can jointly exerciſe their right of ſuffrage, muſt we 
t deprive the people 2 the immediate choice of 


tir public ſervants in every inſtance where the admi- 


Wration of the dhe ah not require as * | 


ithout maintaining that five or fix thouſand citizens 


of them as will amount to one for that number oil; 
Is the doctrine warranted by fat It was bew 
in the laſt paper, that the real ' repreſentation. in er 
Britiſh houſe of commens very little exceeds the in 
portion of one for every thirty thouſand inhabitau III 
Beſides a variety of powerſul caufes, nat exiſting ben o c 
and which favor in that country, the pretenfions iI 
rank and wealth, no perſon is eligible as a repreſei f ft 
tative of a county, unleſs he poſſeſs real eftate of HM our 
clear value of fix hundred pounds ſterling per yearepr 
nor of a city or borough, unleſs he poſſeſs a like eftat pay 
of half that annual value. To this qualification on ii be 
part of the county repreſentatives, is added anotheWrec; 
on the part of the county electors, which reſtrains M vun! 
right of ſuffrage to perſons, having a freehold eſtate i A 
the annual value of more than twenty pounds ſterlingiiſhc f 
according to the . rate of money. NotwitiWranc 
ſtanding theſe unfavourable circumſtances, and 10 as i 
withſtanding ſome very unequal laws in the Brit m 
code, it cannot be ſaid that the repreſentatives Qrecu 
the nation have elevated the few on the ruins the 
the many. | Crs On ù 
But we need not reſort to foreign experience 
this ſubject. Our own is explicit and deciſive. Ian t 
diſtricts in New-Hampſhire in which the ſenators ¶ iber 
choſen immediately by the people, are nearly as lay But 
as will be neceſſary for her repreſentatives in Wy u 
congreſs. Thoſe of Maſſachuſetts are larger than weil: 
be neceſſary for that purpoſe. And thoſe of NeyWenb 
Vork till more ſo. In the laſt ſtate the member: e go 
aſſembly, for the cities and counties of New-York ¶ is 1 
Albany, are elected by very nearly as many voten Me e 
will be entitled to a repreſentarive in the congreaiiſte of 
calculating on the number of ſixty-five repreſentati luſpi 
only. It makes no difference that in theſe ſenatorPtves 
diſtricts and counties, a number of repreſentatives dern 
voted for by each elector at the ſame time. It 
ſame electors, at the ſame time, are capable 
E | | 3 3 chool 
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hoofing four or five repreſentatives, thèy cannot be 
1 of ehooſing one. Pennſylvanis is an addi» 
nal example. Some of her counties which elect 
r ſtate repreſenitatives, are almoſt as large as her 
liſtrifts will be by which her federal repreſentatives 
ill be elected. The city of Philadelphia is ſuppoſed 
contain between fifty and fixty thouſand ſouls, It 
zill therefore form nearly two diſtricts for the choice 
f federal repreſentatives, It forms however but one 
ounty, in which every elector votes for each of its 
preſentatives in the ſtate legiſlature. ' And what 
pay appear to be ſtill more directly to our purpoſe, 
e whole city actually elects a Angle member for the 
ecutive. council. This is the caſe in all the other 
tunties of — 5 moff fa 3 bh 
Are not t Qs the moſt ſatisfactory proof: 

he fallacy which has been employed againſt the - 
ranch of the federal government under con ſideration ? 

las it appeared on trial. that the fenators cf New- 
lampſtire, Maſſachuſetts and New- Vork; or the 
recutive couneil of Pennſylvania; or the members 

the aſſembly in the two laſt ſtates, have betrayed 

yy peculiar diſpoſition to ſacrifice the many to the 
; or are in any reſpect leſs worthy of their places 

lan the repreſentatives and magiſtrates appointed in 
ther ſtates, by very ſmall diviſions of che ple * 

But there are caſes of a ſtronger complexion than 
which I have yet quoted. One branch of the 
pilature of Connecticut is ſo tonſtituted. that each 
ember of it is elected by the whole ſtate.” So is 
de governor of that ſtate, of Maſſachuſetts, and of 

is ſlate, and the preſident of New Hampſhire, -I 

ave every man to decide whether the reſult of an 
ie of theſe experiments can be ſaid to countenance | 
uſpicion that a diffuſive mode of chafing repreſen= 
ves of the people tends to elevate traitors, and to 


dermine the public Ibertix . 
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he ſame Subject continued in Relatim to the 


* 


Future augmentation of the Members. © 


TE remaining charge againſt the houſe of 
repreſentatives which I am to examine, iy 
grounded on a ſuppoſition that the number of members 
will not be augmented from time to time, as the 
progreſs of population may demand. 

It has been admitted that this objection, if well 
ſupported, would have great weight. The follow. 
ing obſervations will ſhew that like moſt other 
objections againſt the conſtitution, jit can only 
proceed from a partial view of the ſubject; or from 
a jealouſy which diſcolours and  disfigures every 
object which is beheld... .5 - -.. E7- 
1. Thoſe who urge the objection ſcem not to hare 
recollected that the federal conſtitution will not ſuffer 
by a compariſon with the ſtate conftitutions, in the 
ſecurity provided for a gradual augmentation 0 
the number of repreſentatives. The number which 
is to prevail in the firſt inſtance is declared to be 
temporary, Its vuration is limited to the ſhort term 
of Jon MEL, GE oo Gin 8 

Within every ſucceſſive term of ten years, a cenſus 
of inhabitants is to be repeated. The unsqui vocal 
objects of theſe regulations are, firſt, to re-adjuſt iron 
time to time the apportionment of repreſentatives to 
the number of inhabitants; under the fingle exception 
that each ſtate ſhall have one repreſentative. at leaf; 
Secondly, to augment the number of repreſentative 
at the ſame periods; under the ſole limitation, ti 
the whole number ſhall not exceed one for eve 
thirty thouſand inhabitants. If we review the cot 
. Rtitutions of the ſeveral ſtates, we ſhall find that foms 
of them contain no determinate regulations on thi 


ſubject 5 that others correſpond pretty much " | 
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zoint with the federal conſtitution ; and that the. 
moſt effectual ſecurity in any of them is reſolvable - . 
into a mere directory proviſion. 1 
„. 4s far 23 experience has taken place on this 
” Wh bjc&t, a gradual increaſe of repreſentatives under 
the ſtate conſtitutions, has at leaſt kept pace with, 
that of the conſtituents; and it appears that the 
of Wcrmer have been as ready to concur in ſuch meaſures, 
us the latter have been to call for them. _ 
3. There is a peculiarity in the federal conſtitution 
which enſures a watchful attention in a majority both. 
of the people and of their repreſentatives, to a con- 
ſitutional augmentation of the latter. The pecu- 
larity lies in this, that one branch of the legiſlature 
js a repreſentation of citizens; the other of the ſtates ; 
oly la the former, conſequently the larger ſtates will have 
on noſt weight; in the latter, the advantage will be in 
wor of the ſmaller ſtates. From this circumſtance 
it may with certainty be inferred, that the larger ſtates 
vill be ſtrenuous advocates for increaſing the number 
and weight of that part of the legiſlature in which 
their influence predominates. And it ſo happens that 
four only of the largeſt, will have a majority of the 
whole votes in the houſe of repreſentatives. Should 
the repreſentatives or people therefore of the ſmaller _ 
ſlates oppoſe at any time à reaſonable addition of 
nembers, a coalition of a very few ſtates will be ſuf- - 
cient to overrule the oppoſition z a coalition, which 
notwithſtanding the rivalſhip and local prejudices 
which might prevent it on ordinary occaſions, would 
not fail to take place, when not merely protapted by 
common intereſt but juſtified: by equity and the 
principles of the conſtitution. . © © 
It may be alledged, 2 that the ſenate | 
would be prompted by like motives to an adverſs | 
coalition; and as their concurrence would be indiſ- 
penſable, the juſt * conftitutional views of the 
ather branch might be defeared. This is the diffi- 
uty which has probably created the moſt ſerious - 
| I apprehenſions 


” . 
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5 apprehenſions i in the jealous f friends of h 6 

repreſentation. Fortunately it is among the difieul- 
ties which, exiſting only in appearance, vaniſbo on 2 
cloſe and accurate inſpedtion. The following reflec. 
tions will, if I miſtake not, be n o 1 nar 
cluſtve and ſatisfactory on this point- 
Notwithſtanding the equal aut 


which wilt 


 fabfift between the two houſes en It legiſlative 7 
ſubjects, except the originating of money bills, i on 
Cannot be doubted that the houſe compoſed of the dou 
greater number of members, when . reg: 
more powerful ſtates, and Pens . all | 
determined ſenſe of a majority of the Fro wil ſma] 
have no ſmall advantage in a queſtjon n cour 
the comparative firmneſs of the two ble 
This advantage muſt be increaſed by the vas Whic 
duſneſs felt by the ſame fide; of being ſux 171 E their 
its demands, "by right, by roafon, and by can | 
ſtitution; and the conſcioufnefs' on the oppe e Se ſupp 
of contending againſt the force. of al theſs 6 The) 
conſiderations. Fe | ment 
It is farther to be inlets that i in the ducio conſt 
between the ſmalleſt and largeſt fates, there be 
ſeverat' which, though moſt likely in general uativi 
arrange themſelves among the former, are too 10 far as 
removed in extent and population from the latter, f prero 
ſecond an oppoſition to their juſt and legitimm nent. 
pretenfions, Hence it is by no means ce in tha egar 
a majority of votes, even in the ſenate ; would b@Qvith \ 
unfriendly to proper augmentations in the numbe repref 
of repreſentatives. sfere 
It will not be looking too far to add, that l uft a 
ſenators from all the new ſtates may be gained o But 
to the juſt views of the houſe of repreſentatives, Þ much 
an expedient” too obvious to be overlooked. * As the ever. 
ſtates will for 4 great length of time advance dot th 
Population with peculiar rapidity, they will-be inte is re; 
|  eſted in frequent re- apportionments of the reprele uach a 
tatives to o the number of inhabitants. The large fan cre h 


therek 
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tbereſore, who will prevail in the houſe of repreſen- 
tatives, will have nothing to do, but to make re- 
zpportionments and augmentations mutually condi- 
tions of each other; and the ſenators from all the 
noſt growing ſtates will be bound to contend for the 
latter, by the intereſt which their ſtates will feel in 


the former 


%%% 8 
Theſe conſiderations ſeem to afford ample ſecurity 
on this ſubjedt; and ought alone to ſatisfy all the 
doubts and fears which have been indulged witk 
regard to it. Admitting however, that they ſhould 
all be inſufficient to ſubdue the nnjuſt policy of the 
ſmaller ſtates, or their predominant ieee in the 
councils of the ſenate; a conſtitutional and jnfalli- 
ble reſource ſtill remains with the larger ſtates, oy 
which they will be able at all times to accompliſh | 
their juſt purpoſes. The houſe of repreſentatives 
can not only refuſe, but they alone can propoſe the 
ſupplies requiſite - for the : ſupport. of government. 
They in a word hold the purſe ; that powerful ioſtru- 
ment by which we behold in the biſtory of the Britiſh 
conſtitution, an infant and humble repreſentation of - 
the people, gradually enlarging the ſphere of its 
activity and importance, and. finally. reducing, as 
far as it ſeems to have wiſhed, all the overgrown 


regarded. as the moſt compleat and effeQual weapon 
vith which any conſtitution can arm the immediate 
repreſentatives of the people, for obtaining a redreſs 
of every grievance, and for carrying into effect every 
uſt and ſalutary meaſure. . PLN EK; 2 
But will! not the houſe of repreſentatives be as 
much intereſted as the ſenate in maintaining the 
tovernment in its proper functions, and will they 
not therefore be unwilling; to ſtake its. exiſtence for 


ts reputation on the cy of the ſenate ? Or if | 
fuch a trial of- 3 the two branches. 


dere hazarded, would not the one be as likely firſt _ 
22 82 to 
1 


prerogatives of the other branches of the govern- 5 
ment. I his over the purſe, may in fact be 


* 
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to yield as the other? Theſe will create u 
difficulty with thoſe who reflect, = in alli caſes the 
fmaller the number and the more permanent and 
conſpicuous the ſtation of men in power, the 
muff be the intereſt which. they will individually 
in — reger ge. government. 1 Thoſe wha 
repreſent the digni eir coun eyes of 
other nations, ä ts Catble * + 
| Lale is. Lale 20 e n hoaE 
nat blic affairs. To thoſe cauſes-we are tg p 
aſcribe the continual triumph of the Britiſh Dont of "> 
commons over the other branches of the government, com} 
whenever the engine of a money bill has been em WW; 
loyed. An abſolute inflexibility on the fide of the 
tter, although it could not have failed to involve 
every department of the ſtate in the general conſa · 
fion, has neither been apprehended nor experienced; 
The utmoſt degree of firmaeſs. that. can be difplayed 
by the federal ſenate or preſident will not alt be op 
than equal to a reſiſtance in _—_———— he fp 
ported by conſtitutional and patriotic' 

In this review of the conſtitution "the = 
repreſentatives, I have paſſed over the circumſtance 
of ecoi. my, which in the preſent ſtate of affairs 

might have had ſome effect in leſſening the tem 
rary number of repreſentatives; and a di of 
which would probably have been as rich a theme. of 

declamation againſt the conſtitution as has been 
furniſhed by the ſmallneſs of the number propoſed. 
I- omit alſo any remarks on the difficulty which 

—.— be found, under preſent circumſtances, i 
engaging in the federal ſervice, a large. NN 
ſuch characters as the e will reel 

One obſervation however, 5 5 be 2 
add on this ſubject, as claiming in my 
very ſerious attention. It is, that in 
aſſemblies, the greater the number _— ng 
may be, the fewer will be the men who will in 
15 direQ their * In the * place, 
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more numerous any ſſembly may de, of whatever 
aracters compoſed, the greater is known to be the 
aſcendancy of paſſion over feaſon. In the next place, 
the larger the number, the greater will be the a 
portion of members of limited information and of 
weak capacities. Now it is preciſely on characters 
of this deſcription that the eloquenee and addreſs of* - 
the few are known to act with all their force. In 
8e antient republics, where the whole body of the' 
people aſſembled in perſon, à fingle - orator, or an 
of BW: :tful ſtateſman, was enerally een to rule with as 
at, N compleat a ſway, as if a ſceptre had been placed in 
m bis ingle hands. On the ſame principle the more 
be nultitudinous a repreſentative aſſembly may be ren- 
Ive dered, the more it will partake of the infirmities 
incident to collective meetings of the people. Igno- 
nnce will be the dupe of cunning; and paſſion the 
ſave of ſophiſtry and declamation. The people can 
never err more than in ſuppoſing that by multiplying” 
their repreſentatives beyond à certain limit, they 
ſtrengthen the barrier againſt the government of a 
tw, Experience will forever adimoniſh- them that 
on the contrary, "after ſecuring a /ufficieunt number for 
the purpoſes of /aftty, of local information, and of diffu= 
ve ſympathy with the awhols ſociety, they will coun» 
teract their own views by every addition to their 
repreſentatives. The countenance” of the govern- 
ment may become more democratic ;. but the foul 
that animates it will be more oligarchic. The ma- 
chine will be enlarged, but the fewer, and often 
the more ſecret, will be the ſprings by whick- ita 
notions are directe. G 
As connected with the objection againſt the number _ 
of repreſentatives, may properly be here noticed, that | 
which has been ſuggeſted againſt the number made 
mags for legiſlative bufineſs. Tt — ſaĩd 
t more than a majority ought to have been required 
for a quorum, and raj | — caſes, if not in all, 
More than a majority of à quorum for a —_— 
8 ; & 
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That fme advantages might have reſulted from ſuck. 
a precaution, cannot. be denied. It might have been 
; . an additional ſhield to ſome particular intereſts, and 
F another obſtacle generally to haſty and Partial 
3 ', meaſures. But thoſe confiderations are 

= by the inconyeniencies in the oppoſite ſeale; | In al 
4 caſes where juſtice or the > gears) good 1 — ire 
new laws to be paſſed, or 3 meafures 

4 the fundamental principle of free government would 
. be reverſed. It would be no longer the majority that 
li would rule; the power would be: transferred to the 


I! minority. Were the defenſive privilege limited to 
particular caſes, an intereſted minority might take 
1 advantage of it- to ikreen themſelves rom equitable 
þ :  ſacritices to the general weal, or in par icular emer- 
W / ncies to extort unreaſonable. indulgences. fie 


it would facilitate and foſter the baneſul 
of ſeceſſions; a practice which has ſhewn itſelf 
In ſtates where a majority only; is F A | 
ſubverſive of all the principles of order and —.— 
government ; a practice which leads more diredyy 
to public convulſions, and the ruin of popular 
vernments, than any _ which has yet been 
diplayed am e We... +; EE | 
7 - PUBLIDS, 


I | fider in this place, that proviſion of the con- 
Ritution which authoriſes the national legiſlature to 
regulate in the laſt reſort the election of its own 

members. It is in theſe words The times, place 

„ and manner of holding elections ſor ſenators and 


| & I; ſhall k e in each = 
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or wholly in | legiſlatures, or 2 5 
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« by the legiſlature thereof; but the congreſs may ; 
W any time by law, make or alter Juch regulations Send 

« except as to places of chooſing ſenators . This 8 
proviſion has not only been declaimed againſt by 
thoſe who condemn the conſtitution in the groſs 3 but A 
it has been cenſured by thoſe, who have objected 
with leſs latitude and , greater moderation; 4 and in 

one inſtance, it has been thought exceptionable by a 


CV 
miſtake, notwithſtanding, if there 
be any article in the whole plan more completely 
defenſible than this. Its propriety reſts upon the 
evidence of this plain propoſition, that every govern« 
ment ought to contain in itſelf; the means its on“ο pre- 
trvation. Every juſt reaſoner will at firſt fight 
approve an adherence to this rule in the work of the 
convention; and will diſapprove every deviation 
from it, which may not appear to have been dictated 
by the neceſſity of incorporating into the work ſome 
particular ingredient, with which a rigid conformity | 
to the rule was incompatible. Even in this caſe, ' 
though he may 1 in the neceſſity, yet he will 
not ceaſe to regard a departure from ſo fundamental 
a principle, as a portion of imperfection in the 
ſyſtem which may prove the feed of future weakneſs ' 
and perhaps -anarchy, 4 nt ein wth „ 

It will not be alledged than an election law could - 
have been framed and inſerted into the conſtitution, 75 
which would have been applicable to every probable 
change in the ſituation” of the country; and it will 
therefore not be denied that a diſcretionary power 
over elections ought to exiſt ſomewhere... It will, I 
preſume, be as readily concede3, that there were 
only three ways, in which this power could have been 
reaſonably modified and diſpoſed, that ĩt muſt.either 
have been ww olly in the national legiſlature, 
4 Wo « 2. 


vit Clauſe, 4th Section of the 1ſt Article, 
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the e and ultimately in the former - 
made has with reaſon been preferred, by 2. 
vention. They have ſubmitted the reg lation ff "x 
\eleftions for. the federal: government, in the ff 
-inftznce to the Jocal -adounificationss Which in 50 
ordinary caſes, and when no improper. views prevail wy 
may be both more convenient and more iztisfaQory , 
_ they have reſerved to. the national authority _ 
right to interpoſe, as Rear hang ircut * 
arices might render that interpo tion 1 ceſſary tf 
— ſal et. pe. 
| Nothing can be more evident, "chan that an excl 
-five —— of regulating elections for the nation * 
government, in the hands of the ſtate legiſlature 
would leave the exiſtence of the union entirely C 
their mercy. They could at any mom nt annihilau — 
it, by neglecting to provide for the choice of perſa 4 
to adminiſter, its affairs. It is to little . 14 
ſay that a negleſt or omiſſion of this kind, ji 
be likely to take place. The conſtitutional p oi 
of the thing, without an equivalent for 
an unanſwerable objection. Nor has any ſa A 
reaſon been yet aſſigned for incurring that riſk, The 
extravagant ſurmiles of a diſtempered jealouſy cu . 
never be dignified with that character. If we . * 
in a humour to preſume abuſes of power, it is as fall, 2b 
to preſume ow on the te of — 1 . 
ments, as on part, of general govern amen f 
And as it is more conſonant to the rules of a je f. 
theory to intruſt the union with the care of its on fon 
' exiſtence, than to transfer that care to any ola i. 
hands ; if abuſes of power are to be hazarded on . is 
one fide or on the other, it is more 2 to baz; 
| them where. the power would naturally be ; place Wet 
than where it would. unnaturally be placed. i. :- 
Suppoſe an article had been introduced into tl hich 
conſtitution, empowering the United States to regu BW: encio 
late the elections for the particular Rtates, .wo drove 
man have bastel to condemn * both as an vol 7, 
2 OO To Warrantab 


* 
„ * —— 


B 


THE FEDERALIST. 65 


wirrantable tranſpoſition of power, and as a preme- 
ditated engine for the deſtruction of the ſtate govern-- 
nents? The violation of principle in this cafe would 
have required no comment 3' and to an aMfliaſſed 
obſerver, it will not be lefs apparent in the project 
of ſubjecting the exiſtence of the national govern- 
ment, in a fimilar reſpe@ to the pleaſure of the ſtate 
governments. An impartial view of the matter 
cannot fail to reſult in a conviction, that each, as far 
25 poſſible ought to depend on itſelf for its own 
preſervation: HATE Tn IEG £05 2h, Pe 
As an objection to this poſition, it may be 
remarked that the conſtitution of the national ſenate, 
would involve in its full extent the danger which it is 
ſuggeſted might flow from an excluſive power in the 
late legiſlatures to regulate the federal elections. It 
nay be alledged, that by declining the appointment 
of ſenators, they might at any time give a fatal blow . 
o the union; and from this it may be infered, that 
vs its exiſtence would be thus rendered dependent 
won them in ſo eſſential a point, there can be no ob- 
eRtion to entruſting them with it, in the particular . 
caſe under conſideration. ' The intereſt of each ſtate, 
It may be added, to maintain its repreſentation in the ' ' 
national councils, would be a complete ſecurity againſt 
m abuſe of the traſt. 5 1 
This argument, though ſpeeious, will not upon 
xamination be found ſolid. It is certainly true, that 
(tate legiſlatures, hy forbearing the appointment 
It ſenators, - may deſtroy the national government. 
But it will not follow, that becauſe they have the 
power to do this in one inſtance, they ought to have 
It in every other. There are cafes in which the per- 
nicious tendency of ſuch a power may be far more 
eciſive, without any motive, equally cogent with that 
ich muſt have 7 whe conduct of the con- 
ention, in reſpect to the conſtruction of the ſenate, 
recommend their admiſſion into. the ſyſtem. So 
s that conſtruction may expoſe the union to the 
| nn P polbbility 
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poſſibility of injury from the ſlate legiſlatures, it is uw n 
evil; but it is an evil, which could not have been ci 
avoided without excluding the ſtates, in their political 
capaciiias. wholly from a place in. the -arganization ta 
of the national government. If this had heen done, m. 
it would doubtleſs have been interpreted into an entire we 
dereliction of the federal principle; and would cer. lat 
tainly have deprived the ſtate governments of that vo 
abſolute ſafe-guard, which they will enjoy under this Wl wh 
proviſion. But however wiſe it may have been, to have Wl thi 
ſubmitted in this inſtance to an inconvenience, for ho 
dhe attainment of a neceſſary advantage or a greater i pr: 
good, no inference can be drawn from thence to favor 
an accumulation of the evil, where no neceſſity urges, Ml the 
nor any greater good invites, TE. 
It may eaſily be diſcerned 


| alſo, that the national 293 
government would run a much greater riſk from a Ml har 
power in the ſtate legiſlatures over the elections of iti Wi not 
houſe of repreſentatives, than from their power of Ml tic 
appointing the members. of its ſenate, The ſenators oft 
are to be choſen for the period of ſix years ; there is Ml of t 
to be à rotation, by which the ſeats of a third part of ef 
them are to be vacated, and repleniſhed every wo Ml war 
years; and no ſtate is to be entitled to more than two ¶ tim 
ſenators: A quorum of the body is to conſiſt of ſi - fin 
teen members. The joint reſult of theſe circumſtances Ml the 
would be, that 2 temporary eombination of a. few by 
ſtates, to intermit the appointment of ſenators, could a ve 
neither annul the exiſtence nor impair- the aQivity of Wl bet; 
the body: And it is not from a. general and per. who 
manent combination of the ſtates, that we: can have exe. 
any thing to fear. The firſt, might. proceed from Bl mo; 

ſiniſter deſigns in the leading members of a few of ff ſep: 
the ſtate legiſlatures; the laſt would ſuppoſe à fed cha: 
and rooted diſaffection in, the great body of tbe Wl all 
zople; which will either never exiſt at all, or will I nit; 

in all probability proceed from an experience of te 
inaptitude of the general government to the 1 


* 


THE FEDERALIST. 171 
ment of their happineſs; in. which event no good 
citizen could defire its continuance, *' . 
But with regard to the federal houſe of repreſen- 
tacives, there is intended to be a general eleRion of 
ie, members once in two years. If the ſtate legiſlatures 
ire WW were to be inveſted with an excluſive power of regu- 
er. Jating theſe elections, every period of making them 
hat would be a delicate criſis in the national ſituation ;; 
his which might iſſue in a diflolution of the union, if 
we the leaders of a few of the moſt important ſtates 
for Wl mould have entered into a previous conſpiracy to 
ter Wl prevent an clefion. © - | 7 | 
vor [ ſhall not deny that there is a degree of weight in 
es, the obſervation, that the intereſt of each-ſtate to be 
MW reprelented in the federal councils will be à ſecurity 
nal WF againit the abuſe of a power over its elections in the 
hands of the ſtate legiſlatares. But the ſecurity will 
ite not be conſydered as complete, by thoſe who attend to 
of tie force of an obvious diſtinction between the intereſts 
ors ol the people in the public felicity, and the intereſt 
1s WW of their local rulers in the power and conſequence 
t of ef their offices. The people of America may be 
wo BY warmly attached to the government of the union at 
wo times, when the particular rulers of particular ſtates, 
u- t mulated by the natural rivalſhip of power, and by 
ces the hopes of perſvaal aggrandiſement, and ſupported 
few Bi by a itrong faction in each of thoſe. ſtates, may be in 
uld i « 1ery oppoſite temper. This diverſity of ſentiment, 
f between a majority of the people, and the individuals 
er. who have the greateſt eredit, in their councils, is 


ave I exemplified in ſome of the ſtates, at the preſent 


n moment, on the preſent queſtion. The ſcheme of 
y of ſeparate confederacies, which will always multiply che 
ae chances of ambition, will be a never failing bait to 
the. all ſuch influential characters in the tate admi- 
vil BY nitrations as ate capable of preferring their own 
the: Bi emolument and ancement to the public weal. 
ce. With fo effectual a weapon in their hands as the 
ent excluſive power of regulating elections for the national 

P 2 government, 
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government, a combination of a few ſach'men, in» er 
few of the moſt conſiderable ſtates, where the temp. 
tation will always be the ſtrongeſt, might accomplih 
the deſtruction of the union; by ſeizing che oppor. 
tunity of ſome caſual diſſatisfaction among the people, 
(and which perhaps they may themſelves bave 
excited) to diſcontinue the choice of members for 
the federal houſe of repreſentatives. It ought never 
to be forgotten, that a firm union of this country, 
under an efficient government, will probably be an 
encreaſing object of jealouſy to more than one nation 
of Europe ; and that enterprifes to ſubvert 'it will 
ſometimes originate in the intrigues: of foreign mor 


powers, and will ſeldom fail to be patroniſed and 1 
abbetted by ſome of them. Its preſervation thereſore tori 
ought in no caſe, that can be avoided, to be com- nev 
mitted to the guardianſhip of any but thoſe, wbhoſe of t. 
tuation will uniformly beget an immediate intereſt in by t 
the faithful and vigilant performance of the truſt. eeiy 

| PUBLIC ia c 
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a | | | | "7s 064 ö InCaA1 
XIV E have ſeen that an incontrolable power owe In 
the elections for the federal government coul confi 

not, without hazard be committed to the Rate legif ll 2 
_  Jatures. Let us now ſee what would be the dange the i 
on the other fide ; that is, from confiding the ultima "©" 
right of regulating its own elections to the unf vill 
itſelf. It is not pretended, that this right would eve muſt 
be uſed for the excluſion of any ſtate from its ſhare it 4 _ 
the repreſentation. The intereſt of all would in thigh ver 
reſpect art leaſt be the ſecurity of all. But it is alledy "Ti 
that it might be employed in ſuch a manner as — 


promote the election of ſome favourite claſs of * 
4 ; ex pu 
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excluſion of others; by confining the places of election 
to particular diſtricts, and rendering it impracticable 
to the citizens at large to partake in · the choice. Of 
all chimerical ſuppoſitions, this ſeems to be tlie moſt 
chimerical. Oa the one hand no rational calculation 
of probabilities would lead us to imagine, that the 
diſpoſition, which a conduct ſo violent and extraor 
dinary would-imply, could ever find its way into the 
national councils ; and on the other, it may be con- 
cluded with certainty, that if ſo improper a ſpirit 
hould ever gain admittance into them, it would 
diſplay itſelf -in a form altogether different and far 
more deciſive, -* 6 
The improbability of the attempt may be ſatisfac- 
torily inferred from this ſingle reflection, that it could 
never be made without cauſing an immediate revolt 
of the great body of the people, headed and directed 
by the ſtate governments. It is not difficult to con- 
eeive that this characteriſtie right of freedom may, 
in certain turbulent and factious feaſons, be violated 
in reſpe& to a particular claſs of citizens by a victo- 
rious majority; but that fo fundamental a privilege, 
in a country ſituated and enlightened as this is, ſhouid” 
be invaded to the prejudice of the great mals of the 
people, by the deliberate policy of the government, 
without occaſioning a popular revolution, is altogether 
nconceivable and incredible. | „ 
In addition to this general reflection, there are 
conſiderations of a more preciſe nature, which forbid 
all apprehenſion on the ſubject. The diſſimifarity in 
the ingredients, which will compoſe the national go- 
rernment, and. ſtill mere in the manner in which they 
vill be brought into action in its. varicus branches, 
muſt form a powerful obſtacle to a concert of views, 
in any partial ſcheme of elections. There is ſufficient 
diverſity in the ſtate of property, in the genius, man- 
ters, and habits of the people of the different parts 
of the union, to occaſion a material diverſity of diſ- 
Polition in their n towards the different 
5 3 | | r 


" 
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ranks and conditions in fociety. And though aq 
intimate intercourſe under the ſame government will 
promote a gradual aſſimilation of temper and ſent. 
ments, yet there are cauſes as well phyſical as moral, 
which may in a greater or leſs. degree permanently 
nouriſh different propenfities and inclinations: in this 
particular. But the circumſtance which will be likely 
to have the greateſt influence in the matter, will þ 
the diflimilar modes of conſtituting, the ſeveral com. 


| om parts of the government. The houſe of repte. wil 
ſentatives being to be elected immediately by the 
- People ; the ſenate by the ſtate legiſlatures ; the pre- the 
fident by eleQors choſen for that purpoſe by t ] 
people; there would be little probability of a com- whe 
mon intereſt to cement theſe different branches in a ind 
predilection for any particular claſs of electors. I adn 
As to the ſenate it is impoſſible that any regulation lane 
of time and manner, which is all that is propoſed ati: 
to be ſubmitted to the national government in reſped i ther 
to that body, can affect the ſpirit which will direct thar 
the choice of its members. The collective ſenſe off min 
the ſtate legiſlatures can never be influenced by exe be, 
traneous circumſtances of that ſort : A conſideration ſerei 
which alone ought to ſatisfy us that the diſcrimination vorm 
apprehended would never be attempted. For wh 1 
inducement could the ſenate have to concur in a pte ¶ u ag 


ference in which itſelf would not be included 2 Or them 
what purpoſe would it be eſtabliſhed in reference tc 
one branch of the legiſlature, if it could not be ex- 
tended to the other? The compoſition of the one 
would in this caſe counteract that of the other. And 
we can never ſuppoſe that it would embrace theWreaſo 
ae . to the ſenate, unleſs we =o 20K 
time ſu the voluntary co-operation of the - fiateporti 
| 124 If we make the laces ſuppoſition, it 
then becomes immaterial where the power in queſto 
is placed; whether in their hands or in thoſe 0 
the union, EY „ 


| i 
J 
| 
y 
| 
| 
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Bat what is to be che object of this eapricious par- 
tiality in the national councils? Is it to be exerciſed 
in a diſcrimination between the different departments 


perty, or between the different degrees of property.? 
Will it lean in favor of the landed intereſt, or the 
monied intereſt, or the mercantile intereit, or the 


m- able language of the adverſaries of the cquftiturtion, 
re- vill it court the elevation of the wealthy and the 
thei © well born?” to the excluſion and debaſement of all 
prof the relt of the lagiery 37 oo oo 
| If this partiality is to be exerted in favour of thoſe 
om- who are concerned in any particular deſcription of 


inal induſtry or property, I preſume it will readily be 
WH admitted that the competition for it will lie between 
tion landed men and merchants. And I ſcruple not to 


ofedMl afiirm, that it is infinitely leſs likely that either of 
them ſhould gain an aſcendant in the national councils, 
irecii than that the one or the other of them ſhould predo- 
e off minate in all the local councils. The inference will 
be, that a conduct tending to give an undue pre- 
tion ference to either, is much leſs to be dreaded from the 
tio former than from the latter. ML 5 
The ſeveral ſtates are in various degrees addicted 
pre- ¶ w agriculture and commerce. In moſt, if not all of 
them, agriculture is predominant. In a few of them, 
towever, commerce nearly divides its empire, aod in 
ex I noſt of them has a confiderable ſhare of influence.. 
In proportion as either prevails, it will be conveyed 
into the national repreſentation ; and, for the very 
> theWieaſon that this will be an emanation from a greater 
rriety of intereſts, and in much more various pro- 
portions, than are to be found in any ſingle ſtate, it 
vill be much leſs apt to eſpouſe either of them, with 
Ron partiality, than the repreſentation of any 
ngle ſtate. Oo En 00:67 pry; | Woes ns 
In a country confiſting chiefly of the cultivators of 
ul where the rules of an equal warn 
33 | obtain 


k 


of induſtry, or between the different kinds of pro-; 


manufacturing intereſt ? Or, to ſpeak in the faſhion- 
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obtain the landed intereſt muſt upon the whole pre. i 
- ponderate in the government. As long as this intercs Wit 
prevails in moſt of the ſtate legiſlatures, fo long it . 
muſt maintain a correſpondent ſuperiority in the 1 
national ſenate, which will generally be à faithful n 
copy of the majorities of thoſe aſſemblies. It cannq Wh 
there fore be preſumed that a ſacrifice, of the landed g 
to the mercantile claſs will ever be 4 favorite objet tir 
of this branch of the federal legiſlature. In applying of 
thus particularly to the ſenate a general obſervata - 
ſuggeſted by the fituation of the country, I zn ba 
governed by the conſideration, that the credulom bet 
votaries of ſtate power, cannot upon their own pris - bee 
Ciples ſuſpe&t that the ſtate legiſlatures would bel) 


warped from their duty by any external influence, I kin 
But as in reality the ſame ſituation muſt have theft 
ſame effect in the primitive compoſition at leaſt offi", 
the federal houſe of repreſentatives ; an improper byabtie 
towards the mercantile clafs is as little to be expetedihirc 
from this quarter or from the other. © | !' reſt 

In order perhaps to give countenance to the objec-· ¶ bei 
tion at any rate, it may be aſked, is there not dangej ina 
of an oppoſite byaſs in the national government, It is 
which may diſpoſe it to endeavour to ſecure a mon the 
poly of the federal adminiſtration to the landed claſ Wy tl 
As there is little likelihood that the ſuppoſition B 
ſuch a byaſs will have any terrors- for thoſe wü the 
would be immediately injured by it, a. laboureiWitc. 
- anſwer to this queſtion will be diſpenſed” with. Iva! 
will be ſufficient to remark, firſt, that for the reaſo ned 
elſewhere aſſigned, it is leſs likely that any decide bey 
partiality ſhould prevail in the councils of the union ca 
than in thoſe of any of its members. Secondly th bey 


there would be no temptation to violate the*conll 
tution in favor of the landed claſs, becauſe that clal 
would in the natural courſe of things enjoy as gre 
a preponderancy as itſelf could deſire. And third) 
that men accuſtomed to inveſtigate the ſources ( 
"Public proſperity, upon a large ſcale, muſt be too u 
| 8 / coaviad 
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convinced of the utility of commerce, to be inclined 
0 inflict upon it ſo deep a wound as would be oec. 
loned by the entire excluſion of thoſe who would beſt 
underſtand its intereſts from a ſhare in the manage- 
ment of them. The importance of commerce in 
ance the view of revenue alone. muſt effectually guard it 
ded MY againit the enmity. of a body which would be con- 
died MY tioually importuned in its favor by the urgent calls 
yin of public necellieh yon ³ ins HR, 8, 
tion the rather conſult brevity in diſcuſſing the pro- 
- an bability of à preference founded upon a diſcrimination 
between the different kinds of induſtry, and property, 
becauſe, as far as I underſtand. the meaning of the 
objectors, they contemplate a diſcrimination of another 
kind, They appear to have in view, as the objecis 
of the preference with which they endeayour to alarm 
u, thoſe whom they deſignate by the deſcription of 
te wealthy and the well born.“ Theſe, it ſeems, 
ue to be exalted to an odious pre- eminence over the 
reſt of their fellow citizens. At one time however 
their elevation is to be a neceſſary conſequence of the 
ſmallneſs of the repreſentative body; at another time 
it is to be effected by depriving the people at large of 
the opportunity of. exerciſing their right of ſuffrage. 
the choice of that-hog 0; nt ph; 
But upon what principle. is the diſcrimination of 
the places of election to be made in order to anſwer 
the purpoſe of the meditated preference? Are the 
wealthy and the well born, as they are called, con- 
ined to particular ſpots in the ſeveral ſtates? Have 
they by ſome. miraculous inſtin& or foreſight ſet apart 
in each of them a common place of reſidence ? Are 
they only to be met with in the towns and the cities? 
Or are they, on the contrary. ſcattered over the face 
o the country- as avarice, or chance may have 
happened to caſt their own lot, or that of their pre- 
deceſſors? If the latter is the caſe, (as every intel- 
ligent man knows it to he“) is it not evident that the 


poliy 


particularly in the Southern States and in this State. 


- 
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policy of confining the places of elections to pe 
ticular diſtricts would be as ſubverſive of its on aim 
as it would be exceptionable on every other account! 
The truth is that there is no method of ſecuring x 
the rich the preference appreheaded,” but by pre 
ſcribing qualifications of property either for thok 
who may ele, or be elected. But this forms no part 
of the power to be conferred upon the nations 
government, Its authority would be expreſi 
reſtricted to the regulation of the time., the places 
and the anner of. elections. The qualifications of th 
perſons who may chooſe or be choſen, as has bee 
remarked upon another occafion,. are defined an 
fixed in the conſtitution; and are unalterable b 
the legiſlature, e 
Liet it however be admitted, for argument ſake 
that the expedient ſuggeſted might be ſucceſsſul; ar 
let it at the ſame time be equally taken for grantet 
that all the ſcruples which à ſenſe of duty or an appre 
| henſion of the danger of the experiment might inipire 
were overcome in the breaſts of the national rulers 
Rill, I imagine, it will hardly be pretended, that tb 
could ever hope to carry ſuch an enterpriſe into ext 
_ cation, without the aid of a military force ſafficiet 
to ſubdue the reſiſtance of the great body of il 
people. The improbability of the exiftencs' of 
force equal to that object, has been diſcuſſed: and d 
monſtrated in different parts of theſe papers; * 
that the futility of the objection under conſi derati 
may appear in the ſtrongeſt light, it ſha}l be concede 
for a moment that ſach a force might exiſt ; and 1 
national government ſhall be ſuppoſed to be in th 
actual poſſeſſion of it. What will be the coneluſion 
With a diſpoſition to invade the eſſential rights of f 
community, and with the means of gratitying ti 
diſſpoſition, is it preſumable that the perſons 'wh 
were actuated by it would amuſe themſelves in! 
ridiculous taſk of fabricating election laws for ſecuri nu 
a preference to a favourite claſs of men? Would thn. 
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t be likely to prefer -a conduct better adapted to 
heir own immediate aggrandizement? Would they 
t rather boldly reſolve to perpetuate themſelves in 
ice by one deciſive act of uſurpation, than to truſt 
precarious expedients, which in ſpite of all the 
xecautions that might accompany them, might ter- 
nate in the diſmiſſion, diſgrace. and ruin of their 
authors? Would they. not fear that citizens not leſs: 
nacious than conſcious of their rights would' flock 
om the remoteſt extremes of their reſpective ſtates 
the places of election, to. overthrow their tyrants, - 
dd to ſubſtitute men who would be diſpoſed to avenge - 


kc violated majeſty of the people: 


* 2 . n —_— — 
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NUMBER LXL 
The ſame Subject continued and concluded. 


HE more candid oppoſers of the proviſion 
reſpecting elections contained in the plan of 


—_—_— 


nes concede the propriety of that. proviſion; with 
is qualification however that it ought. to have been, 
companied with a. declaration all elections 
uld be had in the counties where the electors 
ded, This ſay they, was a neceſſary precaution 
ainſt an abuſe of the power. A declaration. of 
1 nature, would certainly have been harmleſs : 
far as it would have had the effect of quieting 
prehenſions, it might not have been undeſirable. 
uit would in fact have afforded little or no addi- 


want of it will never be. conſidered by an impar- 
and judicious examiner as, a ſerious, ſtill leſs, as 
inſuperable ohjection ta the plan. The different 
taken of the ſubject in the two preceding 


convention, when preſſed in argument, will ſome- 


mal ſecurity againſt the danger apprehended; and | 


* e 


/ 


6 THE FEDERALIST, 


papers 'muſt be ſufficient to ſatisfy all diſpaſſionat 
and diſcerning men, that if the public liberty ſhould 
ever be the victim of the ambition of the nation 

Tulers, the power under examination at'leaſt will be 


= rw = 


guiltleſs of the ſacrifice. - 
If thoſe who are inclined to conſult their jealouſy 
only would exerciſe it in a careful inſpection of the 
ſeveral ſtate conſtitutions, they would find little leh 
room for diſquietude and alarm from the latitude or 
which moſt of them allow in reſpect to elections, that 
ſrom the latitude which is propoſed to be allowed tt 
the national government in the ſame reſpect. A e 
view of their ſituation, in this particular; would ten unc 
greatly to remove any ill impreſſions which ma 
remain in regard to this matter. But as that review: 
would lead into lengthy and tedious details, I ma ect. 
content myſelf wich the ſingle example of the ſtate i Ne n 
which I write. The conſtitution of New- Vork make thi 
no other proviſton for locality of elections, than th acc 
the members of the aſſembly ſhall be elected in Mil 
counties, thoſe of the ſenate in the great diſtricts int 
which the ſtate is or may be divided; theſe at preſen 
are four in number, and comprehend each from If i 
to fix counties. It may readily be perceived, that i Non. 
would not be more difficult to the legiflature of New 
York to defeat the ſuffrages of the citizens of Neu mer 
York, by confining elections to particular places, tha enti 
to the legiſlature of the United States to defeat atio 
ſuffrages of the citizens of the union, by the like exWplic: 
pedient. Suppoſe, for inſtance; the city of Alban ra:} 
was to be appointed the ſole place of election for M oſit! 
county and diſtrict of which it is a part, would nd 
the inhabitants of that city ſpeedily become the ond tc 
electors of the members both of the ſenate anni: 
aſſembly, for that county and diſtrict? Can we innit, 
gine that the electors who reſide in the remote ſubd fad 
viſions of the county of Albany, Saratoga, CanWhe ſub 
bridge, &c. or in any part of the county of Mon ple i 
gomery, would: take the trouble to come to the ci de lu 
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Albany to give their votes for members of the. 
aſembly or ſenate, ſooner than they would repair to 

the city of "New-York, to participate in the choice 
| effi the members of the federal - houſe of repreſenta- _ 
tires? The alarming indifference diſcoverable in the 
erciſe of ſo invaluable a privilege under the exiſt-, 
Mos laws, which afford every facility to it, ſurnifhes 
lei 1cady anſwer to this queſtion. And, abſtracted. 
tom any experience on the ſubject, we can be at no 

os to determine that when the place of election is 


deu an /nconwerient dgſbance from the elector, the effect 
re Pon bis conduct will be the ſame whether that dife 


ance be twenty miles or twenty thouſand miles. 
mayWence it muſt appear that objections to the parti- 
viewlWar modification of the federal power of regulating 
Mali ections will in ſubſtance apply with equal force to 

te inf modification of the like power in the conſtitution - 
{this ſtate 5 and for this reaſon it will be impoſſible 
acquit the one and to condemn the other. A 
rilar compariſon would lead to the ſame conclu- 
int n in reſpect to the conſtitutions of moſt of the 
eſen der ſtates. - - 7 * | „ 

f it ſnould be ſaid that deſects in the ſtate conſti- 
hat Ions furniſh no apology for thoſe which are to be 
NewWund in the plan propoſed; I anſwer, that as the 

Neu mer have never been thought chargeable with in- 

, tha-{Wintion to the fecurity of liberty, where the im- 

at (hWtations thrown on the latter can be ſhewn to be 

te e ylicable to them alſo, the preſumption is that they 

Iban e rather the cavilling refinements of a predetermined | 
xr M rofition, than the. well founded inferences of a 
did reſearch after truth. To thoſe who are diſ= 

e oed to conſider, as innocent omiſſions in the ſtate 

e a0f"litutions, what they regard as unpardonable 

im miſhes in the plan of the convention; nothing can 
ſabdiF aid; or at moſt they can only be aſked to afliga 
Cane ſubſtantial reaſon why the repreſentatives of the 
Mon ple in a fingle ſtate ſhould be more impregnable 
e ci de luſt of power or other finiſter motives, than the 

=. repteſentatives 
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repreſentatives of the people of the United States ! If 
they cannot do this, they ought at leaſt to prove to; 
us, that it is eaſier to ſubvert the liberties: of three 
millions of people, with the advantage of local 
governments to head their oppoſttion, than of two 
hundred theuſand people, who are deſtitute of that 
advantage. And in relation to the point immedi. 
ately under conſideration, they ought to convince us 
that it is leſs probable a predominant faction in x 
ſingle ſtate, ſhould in order to maintain its ſuperiority, 
incline to a preference of a particular claſs of eleQorz, 
than that a ſimilar ſpirit ſhould take poſſeſſion of the 
repreſentatives of thirteen ſtates ſpread over a vil 
region, and in ſeveral reſpects diſtinguiſhable from 
each other by a diverſity of local circumſtances, pre- 
judices and intereſts. CV 
Hitherto my obſervations have only aimed at: 
vindication of the proviſion in queſtion, on the grounc 
of theoretic propriety) on that of the danger of placing 
the power elſewhere, and on that of the ſafety d 
placing it in the manner propoſed. But there remain 
to be mentioned a poſitive advantage which u 
accrue from this diſpoſition, and which could not 
well have been obtained from any other: I allud 
to the circumſtance-of uniformity in the time of eleci ma 
tions for the federal houſe of repreſentatives. It 
more than poſſible, that this uniformity may be four 
by experience to be of great importance to the pub ven 
welfare; both as a ſecurity againſt the perpetuationly ma. 
of the ſame ſpirit in the body, and as a cure fort 
diſeaſes of faction. If each ſtate may chooſe its 
time of election, it is poſſible there may be at leaf hav 
many different periods as there are months in togiF'eſta 
year. The times of election in the ſeveral- ſtates 
they are now eſtabliſhed for local pry ana &@ ion 
between extremes as wide as March and. Novem 
The conſequence.of this diverſity would be, that the 
could never happen a total. diſſolution or renovai 
of the body at one time. If an improper you 
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would be 4pt to infuſe itſelf into the new members as 


they came forward in ſucceſſion- The maſs would be 


contagion in example which few men have ſufficient 


rity, fame time, might be leſs formidable to liberty, than 


Aon, one third of that duration ſubject to gradual and 


f the W ſucceſſive alterations. | 


force of mind to reſiſt. I am inclined to think 
ce ul that treble the duration in office, with the con- 
in 2 dition of a total diſſolution of the body at the 


ay kind ſhould happen to prevail in it, that ſpirit 


likely to remain nearly the ſame; aſſimilating con- 
ſtantly to itſelf its gradual accretions. There is a 


val Uniformity in the time of elections ſeems not leſs 


requiſite for executing the idea of a regular rotation 


legiſlature at a ſtated period in each year. 

It may be aſked, why then could not a time have 
been fixed in the conſtitution ? As the moſt zealous 
adverſaries of the plan of the convention in this ſtate, 


it may be aſked, why was not a time for. the like 


matter wbich might ſaſely be entruſted to legiſlative 
diſcretion, and that if a time had been appointed; 


may be given to the queſtion put on the other fide. 


gradual change being merely ſpeculative, it would 


tions for their own governments, and for the national 
government,/at the ſame epoch. FE ee TL 
. | PUBLIUS, 


* 
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have been hardly adviſable upon that {ſpeculation to 
eſtabliſh, as a fundamental point, what would deprive 
ſeveral ſtates of the convenience of having the elec- 


in the ſenate ; and for conveniently aſſembling the 


are in general not leſs zealous admirers of the conſti- 
tution of the ſtate, the queſtion may be retorted, and 


purpoſe fixed in the conſtitution of this ſtate ? No 
better anſwer can be given, than that it was a 
it might upon experiment have been found leſs con- 


venieat than ſome-other - time. The ſame anſwer 


And it may be added, that the ſuppoſed danger of a 


* _—— 
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NUMBER LX. 
Concerning the Conſtitution of thi 
with regard to the Qualifications of thy 
Members, the Manner of appointing then, 
the Equality of Repreſentation, the Numhe 
of the Senators and the Duratian of thei 
Appointments. ee 


5 


. AVING examined the conſtitution of the houſe 
[ | of repreſentatives, and anſwered: ſuch of the 
objections againſt it as ſeemed to merit notice, | 
enter next on the examination of the ſenate. The 
heads into which this member of the governmen 
may be confidered, are—I. the qualifications « 
ſenators—1I, the appointment of them by; the: ſtate 
legiſlatures—III. the equality of repreſentation ii 
the ſenate—l[V. the number of' ſenators, and the 
term for which they are to be elected V. the pone 
veſted in the ſenate. „ ir 

I. The qualifications propoſed for ſenators, cu 
diſtinguiſhed from thoſe of repreſentatives, conſiſl ii Noro 
a more advanced-age, and a longer period of citi 
zenſhip. A ſenator muſt be thirty years of age a 
leaſt ; as a repreſentative, muſt be twenty-five, And 
the former muſt have been a citizen nine ars; arr | 
ſeven years are requized_ for the latter. The pre c. 
priety of theſe diſtinctions is explained by the naturg 
of the ſenatorial truſt; which requiring greater exten 
of information and ſtability of character, requires 
the ſame time that the ſenator ſhould have reached 
period of life moſt likely to ſupply theſe advantages 
and which participating immediately in tranſaction 
with foreign nations, ought to be exerciſed by no 
who are not thoroughly weaned from the prepoſſe 
ſions and habits incident to foreign birth and educa 
tion. The term of nine years appears to be a pruden ; ton 
Y „ * SY mediociit 
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gediocrity between a total excluſion of adopted citi- 
ens, whoſe merit and talents may claim a ſhare in 
ate ne public conſidence; and an indiſcriminate and 
haity admiſſiot of them, which might create a ehan- 
en, rl for foreign influence on the national councils, _ 
II. It is equally unneceſſary to dilate on the ap- 
pointment of ſenators by the ſtate legiſlatures. 
Among the various modes which. might have been 
vided for conftitating this branch of the govern- 
ment, that which has been propofed by the conven- 
on is probably the moſt congenial with the publit 
pinion. It is recommended by the double advan- 
ce, ige of favoring a ſelect appointment, and of giving | 
The the ſtate governments ſuch an agency in the- for- 
men vation of the federal government, as muſt ſecure the 
15 off:utbority of the former, and may form a convenient 
| ſtatins between the two ſyſtems, = Far 
n i III. The equality of repreſentation in the ſenate 
AF another point, which, being evidently the reſult 
over compromiſe between the oppoſite pretenſions of the 
we and the ſmall ſtates, does not call for much 
bicuflion. | If indeed it be right that among a people 
ſid i oroughly incorporated into one nation, every diſtrict 
citi Mpeht to have a proportional ſhare in the government x 
ge that among independent and ſovereign ſtates 
f und together by a ſimple league, the parties how- 
s 3 rr unequal. in fize; ought to have an equal ſhare im 
e common councils, it does not appear to be with- 
nacurWit {ome reaſon, that in a compound republic par- 
exten king both of the national and federal character, 
res Ae government ought to be founded en a mixture of 
e principles of ptoportional and equal: repreſenta- 


es n. Bat it is ſuperfluous to try by the flandard of 
Eon ecry, a part of the conſtitution which is allowed on 
non hands to be the reſult not of theory, but of a 
ſpirit of amity, and that mutual deference and con- 
con which the pecullarity of our political ſitua- 
ruden tion rendered indiſpenſable.” A common govern-- 
ocritiWt, wich powers equal to its objects, is called for 
F 
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by the voice, and ſtill more loudly by the politic 


5b 

ſituation of America. A government founded on in 
principles more. conſonant to the wiſhes, of the larger ne 
Kates, is not likely to be obtained from the ſmaller . in 
ſtates. The only = then for the former lies 
between the propoſe government and a government the 
ſtill more objectionable. Under this alternative the cd 
advice of prudence muſt be, to embrace che leſſei 72 
evil.; and: inſtead of indulging a fruitleſs anticipatiar Wi 
of tne poſſible miſchiets which may enſue, to con- '2 
template rather the advantageous conſequences which inc 
may quality the ſacrifice, the 
a this ſpirit it. may be remarked, that the equ: F 
vote allowed to each ſtate; is at once à conſtitutional $0 
recognition of the portion of ſovereignty. remaining 2% 
n the individual ſtates, and an inſtrument for pre ſorg 
ferving that reſiduary ſovereignty- So far P. 
equality ought to be no leſs acceptable 10 the large Pein 
than to the ſmall ſtates; ſince they are not'leſs ſolici i legi 
tous to guard by every poſlible expedient againſt a P 
improper, conſolidation of the ſtates into one ſimp! chec 
republic. 125 1 7 to th 

| Another advantage accruing. from this- ingredier Ciſti 
in the conſtitution of the My. is the addition wn 

_ impediment it mult prove againſt. improper acts Cl 
legiſlation. No law 4: l can . palſef i en ſu 
without the concurrence firſt of a majority of in tl 

| tur and then of a majority of the ſtates. I nuf "per 
e acknowledged that this complicated check o bat 
legiſlation may in ſome inſtances be injurious as well will 
as beneficial ; and that the peculiar defence which 8211 


it involves in favor of the ſmaller ſtates would b diſtin 
more rational, if any intereſts common to them, an ſtance 
diſtin& from thoſe of the other ſtates, would other Pope 
wiſe be expoſed to peculiar danger. But as the large pub 


ſtates will always be able by their power over . dec 
ſupplies, to defeat unreaſonable exertions of this pt indic: 
rogative of the leſſer ſtates; and as the facility 1 
excels of law making ſeem w be the diſeaſes and 
N 8 ; | = wild 
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which our goveraments are moſt liable, it is not 
impoſſible that this part of the conſtitution may be 
more convenient in practice than it appears to many 
in contemplation. 5 1 ng WE. 
IV. The number of ſenators and the duration of 
their appointment come next to be conſidered. In 
order to form an accurate judgment on both theſe 
points, it will be proper to enquize into the purpoſes 
which are to be — by a ſenate; and in order 
to aſcertain theſe it will be neceſſary to review the 
inconveniencies which a republic mult ſuffer from 
the want of ſuch an inſtitution. _ | 5 
Firſt. It is a misfortune incident to republicaw 
government, though in a leſs degree than to other 
governments, that thoſe who adminiſter it, may 
forget theit obligations to their conſtituents, and 
prove unfaithful to their important truſt, In this 
point of view, a ſenate, as a ſecond branch of the 
legiſlative afſembly, diftint from, and dividing the 
power with, a firſt, muſt be in all caſes a ſalutaryx 
check on the. government. It doubles the ſecurity 
to the people, by requiring the concurrence of two 
diſtinct bodies in ſchemes of uſurpation or perfidy, 
where the ambition or corruption of one, would 
otherwiſe be ſufficient, This is a precaution founded 
on ſuch clear principles, and now ſo well underſtood 
in the United, States, that it would be more than 
ſuperfluous to enlarge on it. I will barely remark 
that as the improbability of ſiniſter combinations | 
vill be in proportion to the difimilarity in the 


genius of the two bodies; it moſt be politic to 


Gitinguiſh: them from each other by every circum- 

ſtance which will confiſt with a due harmony in all 
proper meaſures, and with the genuine prineiples. of 
republican goverhment. „%%% 0 4 
| Second, The neceſſity of a ſenate is not leſs 
indicated by the progenfity of all fingle and nume- 
rus aſſemblies, to yield to the impulſe of ſudden 
and violent paſlions, and to be ſeduced by 1 55 
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leaders into intemperate and periiiciods reſolutions, 'F 
Examples on this ſubject might be cited without goy 
number; and from proceedings within the United te 


States, as well as from the hiſtory of other nations, 
Bur a poſition that will not be contradicted need not 
be proved. All that need be remarked is that a 


body which is to correct this infirmity ought itſelf F 
be free from it, and conſequently 'ought to be Jels il ric 
numerous. It ought moreover to poſſeſs great firm- WM «cr 
| nels, and conſeqdently ought to hold its authority I nan 
by a tenure of conſiderable duration. gore 
lies in a want of due acquaintance with the objeas Fron 
and principles of legiſlation. It is not 7 1 that Wopinj 
an aſſembly of men called for the mot Hart from ef me 
purſuits of a private nature, continued in appoint-neaſ 


ment for à ſhort time, and led by no permanent nd 
motive to devote the intervals of public occupation to lied i 
a ſtudy of the laws, the affairs and the comprebenſive 


| Intereifs of their country, ſhould, if left wholly 10 
themſelves, eſcape a variety. of important errors in ver 
the exerciſe of their legiflative truſt, It may be, 
affirmed, on the beſt grounds, that no ſmall ſhare of 
the preſent embarraſſments of America is to be 
charged on the blunders of our governments; and 
that theſe have proceeded from the heads rather thas Mpectec 
the hearts of moſt of the authors of them . What ſs obi 
indeed are all the repealing, explaining a d amend- u ca: 
ing laws, which fill and diſgrace our voluminous codes, 
but ſo many monuments of deficient wiſdom; fo many 
Impeachments exhibited by each ſucceeding, again 
each. preceding feſſion; ſo many admonitions to the 
people of the value of thoſe aids which may be 
expecłed from a well conſtituted ſenate? 
A good government implies two things; firſt, vii. 
fidelity to the object of government, which is the Wt 
happineſs of the people ; ſecondly, a knowledge oe be. 
tte means by which that object can be beſt attained- euer! 
Some governments are deficient in both _— 
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ties: Moſt governments are deficient in the firft. 
| ſcruple not to affert that in the American 
vernments, too little attention has, been paid to 
the laſt. The | federal conftitution avoids ibis 
error ; and what merits particular notice, it provides 
for the laſt in a mode which-1acreafes the ſecurity 


or the firſt, 275 Hee rar 7 237 e 
H 7-ur1b. The mutability in the public councils, 
ring from a rapid ſueceſſiun of new members, how- 


ever qualified they may be, points out in the ſtrongeſt 
manner, the neceſſity of ſome ſtable inſtitution in the 
government, Every new election in the ſtates, is 
found to change one half of the repreſentatives. 
From this change of men muſt proceed 1 of 
opinions ; and from a' change of opinions, 'a change - 
of meaſures. But a continual change even' of good 
neaſures is inconſiſtent with every rule of prudence, 
and every proſpect of fucceſs. The remark is veri- 
ted in private life, and becomes more juſt as well as 
more important, in national tranſaftions. _ 

To trace the miſchievous effects of a mutable 


in tovernment would fill a volume. I will hint a few 

be Wonly, each of which will be perceived to be a ſouree 
of We innumerable others. „ | 
be ln the firſt place it forfeits the reſpe& and conft- 
nd Wence of other nations, and alt the advantages con- 


ſefted with national character. An individual who 
þ obſerved to be inconſtant to his plans, or perhaps 
p carry on his affairs withogt any plan at all, is 


es, {Parked at once by all prudent people, as 'a ſpeedy - 
aim to-his own unſteadineſs and folly. His more 
ot riendly neighbours may pity him; but all will 
the cc! ine to connect their fortunes with his; and not a 


v will ſeize the opportunity of making their for- 
lunes out of his. One nation is to another what one 
0iviJdual is to another; with this ' melanoholy 
ilintion perhaps, that the former with ſewer of 
de denevolent emotions than the latter, are under 
ver reſtraints alia from taking wadue advantage 4 | 
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the indiſcretions of each other. Every nation con Wiſe | 
ſequently, whoſe affairs betray a want of wiſdom ann: 
ſtability, may calculate on every loſs which can Mere 

| ſuſtained from the more ſyſtematic policy of its wiſe f co 
_ neighbours. But the beſt inſtruction on this ſubject ii 
unhappily conveyed to America by the example oed? 
her own ſituation, She finds that ſhe is held in t f 
reſpect by her friends; that ſhe is the deriſion of he ulti: 
enemies; and that ſhe is a prey to every nato ur 
which has an intereſt in ſpeculating on her fluctuatia ill : 
councils and embarraſſed affairs. Went 
The internal effects of a mutable policy are fi able 
more calamitous. It poiſons the bleſſings of liben pic 
itſelf. It will be of little avail to the people th But 
the laws are made by men of their own: choice, JUtLOT 


the laws be fo voluminons that they cannot be readic h. 
or ſo incoherent that they cannot be underſtood ; 
they be repealed or reviſed before they are . ee ppol1 
or undergo ſuch inceſſant changes that nd man W Der. 
knows what the law is to day can gueſs what it wi 
be to morrow. Law is defined to be a rule of action y: 
but how can that be a rule, which is little known at 
leſs fixed? EY Oh * 
Another effect of public inſtability is the unre 
ſonable advantage it gives to the ſagacious, the en 
priſing and the moneyed few, over the induſtrious at 
uninformed maſs of the people. Every new reg! 
lation concerning commerce or revenue For in a 
manner affecting the value of the different ſpeci 
of property, preſents a new harveſt to thoſe wi 
watch the change and can trace its conſequence: 
a harveſt reared not by themſelves but by the toi 
and cares of the great body of their fellow citize! 
This is a ſtate of things in which it may be um A 
with ſome truth that laws are made for the few! | 


Se; 
At 


for the many 1 nt A pag 
In another point of view great injury reſults ogy” 8 
an unſtable government. The want of confidence dal b 


the public councils damps every uſeful undertakingſÞ®cy, 
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he ſucceſs and profit of which may depend on a con- 
jwance of exiſting arrangements. What prudent 
perchant will hazard his fortunes in any new branch 
commerce, when he knows not but that his plans 
ai be rendered unlawful before they can be execu- 
ted ? What farmer or manufacturer will lay himſelf. 
et for the encouragement given to any particular 
tivation or eſtabliſhment, when he can have no 
oſurance that his preparatory labours and advances 
il not render him a victim to an inconſtant govern- 
nent? In a word, no great improvement or lau- 
able enterpriſe can go forward, which requires the 
ſpices of a ſteady ſyſtem of national policy. | 
Bur the moſt deplorable effect of all is that dimi- 
ution of attachment and reverence which ſeals into 
he hearts of the people, towards a political ſyſtem 
hich betrays ſo many marks of infirmity, and diſ- 
ppoints ſo many of their flatterin hopes. No 
pvernment any more than an individual will long 
e reſpected, without being truly reſpectable, nor be 
ly reſpectable without poſſeſſing a certain portion 
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ec | further View of the Lonflitution of the 
Senate, in regard m the Duration ; of the 


Appointment of its Members, - 


\ FIFTH Leh illuſtrating the deility i. | 
a ſenate, is the want of a due ſenſe of national 
tarater. Without a ſele& and ſtable member of 
e g-vernment, the eſteem of foreign powers will not 
oe nl) by forfeited by àn aha ef and variable 
1 elicy, e rom the cauſes ATW. mentioned 


but 
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bat the national conncils will not poſſeſo that fenk. 


1 7 | oul 
$ bility to the opinion of the world, which is perhaps at 
| | not leſs ales in order to merit, than K* * I ; 
1 obtain, its reſpe& and confidence, "I 
| An attention to the judgment of other nations in to thi 
1 | Important to every government for two reaſons: The tons 
1 one is, that independently of the merits 6f any parti. Ry. 
cular plan or meaſure, it is defrable on variou but r 
accounts, that it ſhould appear to other nations az edge 
ö the offspring of a wiſe and honorable. policy : The i im; 

| ſecond is, that in doubtful caſes, particularly where gef 

| the national councils may be warped by ſome ſtrongę WMſinite 

paſſion, or momentary intereſt, the preſumed or Mharty 

; opinion of the impartial world, may be the Pperat 

beſt guide that can be followed. What has not algen 

America Joſt by her want ef character with ſoreiga ¶bject: 

nations? And how many errors and follies would ſhe] cl: 

not have avoided, if the juſtice and propriety of her ¶Mave © 

meaſures had in every inſtance been previouſly tried Wh er | 

by the light in which they would probably appear toWe!! cc 

the unbiaſſed part of mankind, + — — xerhap 

Yet however requiſite a ſenſe of national charatterWi: lat 

may be, it is evident that it can never be ſufficiently Nelfare 

*  poſſefied by a numerous and changeable body. It et it i 

- can only be found in a number fo fmall, that a ſen- term 

ſible degree of the praiſe and blame of public mea · Ivo lin 

ſures may be the portion of each individual; or ia efare 

an aſſembly ſo durably inveſted with public truſt, Mhſoera 

that the pride and conſequence of its members mv ard 

be ſenſibly incorporatedggyith the. reputation andi, n 

proſperity of the community. The half-yearly repre · Mich c 

ſentatives of Rhode- Iſland, would probably have; y 

been little affected in their deliberations on tete th 

iniquitous aneaſures of that ſtate, by argument. m. 

drawn. from the light in which fuch meaſures woulUlli: mix 

be viewed by foreign. nations, or even by the ſiſtesiently 

_ Rates ; whilſt it can ſcarcely be doubted, that if 1h*ÞMeiron (1 


concurrence of a ſele&t and ſtable body had beeniict ag. 
neceſſary, a regard to national character d pal 
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culd have prevented the calamities under which 
that miſguided people is now labouring.1 
I add as a fixth defect, the want in ſome impor- 
tant caſes of a due reſponſibility in the government 
to the people, ariſing from that frequency of elec- . 
tions, which in other caſes produces this reſponſibi- 
y. The remark will perhaps appear not only new 
but paradoxical. - It muſt neverthe]eſs be acknow- 
kdped, when explained, to be as undeniable as it 
; important. ) tr 2, Le CCM 
Reſponſibility in order to be reaſonable muſt be 
limited to objects within the power of the reſponſible 
arty; and tn order to be effectual, moſt relate to 
perations of that power, of, which a ready and proper 
udpement can be formed by the conſtiiuents. The 
wjects of government may be divided into two gene- 
nl claſſes; the one depending on meaſures which 
ave ſingly an immediate and ſenſible operation; the 
ther depending on a ſucceſſion of well choſen and 
ell connected meaſures, which have a gradual and 
erhaps unobſerved operation. The importance of 
e latter deſer iption to the collective and permanent 
elfare of every country needs no explana: ion. And 
t it is evident, that an aſſembly elected for fo ſhort . 
term as to be unable to provide more than one or 
vo links in a chain of meaſures, on which the general | 
elfare may eſſentially depend, ought not to be 
alverable for the final reſult, any more than a 
ward or tenant, engaged for one year, could be | 
iy made to anſwer for places or improvements, 
hich could not be. accompliſhed in leſs than half a 
nen years. Nor is it poſſible for the people to eſti- 
ate the Hare of influence which their annual aſſem- | 
ies may reſpectively have on events reſulting from 
le mixed tranſactions of ſeveral years. It 1s ſuffi⸗- 
ently difficult, at any rate, to preſerve a perſonal 
ponſibility in the members of a »umerous body, for 
ch acts of the body as have an immediate, detached 
d palpable operation . its conſtituents. 7 
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The proper remedy for this defe& muſt be an di- 


tional body in the legiſlative department, which hav. f 
ing ſufficient permanency to provide for. ſuch objes hz 
as require a continaed attention, and a train of mea. to 
ſures, may be juſtly and effectually anſwerable for the of 
attainment of thoſe objects. 1 ON ad 
Thus far I have confidered the circumſtances which WH th 
point out the neceſſity of a well conſtructed ſenate, WW re: 
only as they relate tothe repreſentatives of the people, WI cx 
To a people as little blinded by prejudice, or cor- WI get 
rupted by flattery, as thoſe whom I addreſs, I ſhall WW the 
not ſcruple to add, that fuck an inſtitution may be une 
ſometimes neceſſary, as a defence to the people againſt MI the 
their own temporary errors and deluſionte. As the in 
cool and deliberate ſenſe of the community ought in I 
all governments, and actually will in all free govern- Wi tor: 
ments ultimately prevail over the views of its rulers ; WW 7ep: 
ſo there are particular moments in public affairs, when Car 
the people ſtimulated by ſome irregular paſſion, or I chat 
ſome illicit advantage, or miſled by the aryful miſre- ther 
preſentations of intereſted men, may call for meaſure: ff ſena 
which they themſelves will afterwards be the mot denc 
ready to lament and condemn. In theſe critical mo. this 
tain 


ments, how ſalutary will be the interference of owe ' 
temperate and reſpectable body of citizens, in order toi it an 
check the miſguided career, and to ſuſpend the blow | 
meditated by the people againft themſelves,-until rea · ¶ At o 
ſon, juſtice and truth, can regain their authority over exam 
the public mind? What bitter anguiſh would not thei are r. 

people of Athens have often eſcaped, if their govern 

ment had contained fo provident a ſafegyard . 
the tyranny of their own paſſions? Popular liber 
might then have eſcaped! the indelible reproach o bat 
decreeing to the ſame citizens, the hemlock on one 
41. an Ro _— e 1 : | 4 ry 
It may be ſaggeſted that a x ſpread over al nt: 
extenſi regie e like the clouded inhabitant IpeQic 
of a ſmall diftria, be ſubject to the inſection of vic 
| lent paſtions ; or to the danger of combining — 
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purſuit of unjuſt meaſares, I am far from 1 
that this is a diſtinction of peculiar importance. 
have on the contrary endeavoured in a former paper _ 
to ſhew that it ts one of the principle recomendations - 
of a confederated republic. At the ſame time this 
advantage oyght not to be conſidered as: ſuperſeding 
I the uſe of auxiliary precautions. "It may even be 
remarked that the ſame extended fituation which will 
exempt the peaple of America from ſome of the dan- 
gers ineident/to leſſer republics, will expoſe them to 
the inconveniegcy of remaining for a longer time, 
under the influence of thoſe miſrepreſentations which 
the combined induſtry of intereſted men may ſucceed 
in diſtributing among them. „ | 
It adds no {mall weight to all theſe conſiderations, 
to recollect, that hiſtory informs us of no long lived 
republic which had not a ſenate. Sparta, Rome and 
Carthage are in fact the only ſtates to whom that 
character can be applied. In each of the two firſt 
there was a ſenate for life. The conſlitution of the 
ſenate in the laſt, is leſs known. Circumſtantial evi- 
dence makes it probable that it was not different in 
this particular from the two others. It is at leaſt cer- 
tain that it had ſome quality or other which rendered 
it an anchor againſt popular fluctuations; and that a 
ſmaller council drawn out of the ſenate was appointed 
not only for life, but filled up vacancies itſelf. Theſe 
examples, though as unfit for the imitation as they 
are repugnant to the genius of America, are notwith- 
ſanding, when compared with the fugitive and tur- 
bulent exiftence of other antient republics, very in- 
tructive proots of the neceſſity of ſome inſtitution ' 7? 
that will blend ſtability with liberty. I am not un- 
ware of the. circumſtances which diſtinguiſh -the 
American from other popular governments, as well an- 
tient as modern ; pal! 1 ich render extreme cireum- 
ſpection neceſſary in reaſoning from the one caſe to 
the other. Bat after allowing due weight to this gon - 
Weration, it may ſtill be maintained that there are 
1 R 2 many 


many points of ſimilitude which render theſe exan- 


defects as we have ſeen, which can only be ſupplied ““ 
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ples not unworthy of our attention. Many of the 


by a ſenatorial inſtitution, are common to a numerous ; 
aſſembly frequently elected by the people, and to the Wl" 


people themſelves. There are others peculiar to the ngh 
former, which require the controul of ſack an inf. Pe 
tution. The people can never wilfully betray their W's 


can and other republics, conſiſts in the principle 6 


mer move, and which is ſuppoſed to have been un- 
known to the latter, or atleaſt to the antient part o 
them. The uſe which has been made of. this differ- 
- ence, in reaſonings contained in former papers, will 
have ſhewn that I am diſpoſed, neither to deny its ex- 
- Iſtance nor to undervalue its importance. I feel the 


concerning the ignorance of the antient government 


ciſely true in the latitude commonly given to it 
Without entering into a diſquiſition which ere wou 
- be miſplaced, I will refer to a few known facts u 
- ſupport of what I advance. _ LE 


7 


capacity. 


by nine archons, annually elected by the people at largt 
The degree of power delegated to them ſeems to 
| left in great obſcurity. Sabſequent to. that. period 


own intereſts : but they may poſſibly be betrayed by 
the repreſentatives. of the. people; and the. danger 
will be evidently greater where the whole legiſlative 
truſt is lodged in the hands of one body of men, than 
where the concurrence of ſeparate and diſſimilar 
bodies is required in every 1 „ 


The difference moſt relied on between the Ameri, 


repreſentation, which is the pivot on which the for- 


leſs reſtraint, therefore in obſerving that the poſitior 


on the ſubject of repreſentation is by. uo means pre 


In the moſt pure democracies. of Greece, many d 
the executive functions were performed not by 
people themſelves, but by Fan elected by th 
people, and repre/enting the people in their eæeculit 


Prior to the reform of Solon, Athens was. govern® 


— 
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xe find an aſſembly firſt of faur and afterwards of ſix 
hundred members, annually elected by the people; and 
jurtially repreſenting them in their /zg;/ative capacity. 

ince they were not only aſſociated with the people in 
the function of making laws; but had the excluſive 
right of originating legiſlative propoſitions to the 


be people. The ſenate of Carthage alſo, whatever 
: night be its power or the duration of its appoint- 
| 


nent, appears to have been elective by the ſuffrages 


by Wer the people. Similar inſtances might be traced in 
der noſt if not all the popular governments of antiquity 
. Laſtly in Sparta, we meet with the ephori, and 


in Rome with the tribunes; two bodies, ſmall indeed 
in number, but annually elected by the whole body of ibe 
le, and conſidered as the repreſentatives of the 
people, almoſt in their plenipotentiary capacity, The 
colme of Crete. were alſo annually e/e4ed by the people: 
and have been conſidered by ſome authors as an 
m Woſicution analogous to thoſe of Sparta and Rome, 
vith this difference only, that in the election of that 
repreſentative body the righe of ſuffrage was com 
nunicated to a part only of the people. 
From theſe facts, to which many others might be 
added, it is clear that the prineiple of repreſentation 
as neither unknown to the ancients, nor wholly over- 
oked in their political conſtitutions... The true 
iſtintion between theſe and the American govern- 
gents lies in /\tbe total excluſion of the 5 in their 
eiue capacity from any ſhare in the latter, and. 
Met in the 77a excluſion of the repreſentati ves of the 
rple, from the adminiſtration of the former. The 
itinftion however thus qualified malt be admitted 
leave a moſt advantageous ſuperiority in favour of . 
de United States. But to enſure to this advantage 
full effect, we muſt be careful not to ſeparate it 
om the other advantage, of an extenſive territory. 


bs it cannot be believed that any form of  repre- 
„ative government, * Id have ſucceeded woke ; 


- 
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the narrow limits vecupied. by the . democracies of 


Greece. 2 TORRES Ws 
In anſwer to all theſe arguments, ſuggeſted by res- 


| 

fon, illuſtrated by examples, and entorced by our 
our own experience, the jealous adverſary of thei | 
conſtitution will probably content himſelf with repen · Wl « 
ing, that a ſenate appointed not immediately by be ; 
people, and for the term of ſix years, muit gradually ; 
acquire a dangerous pre-eminence in the government, « 
and finally transform it into a tyrannical ariſtocracy, n 
To this general anſwer the general reply ought u p 

be ſufficient ; that liberty may be endangered by tbe ot 
abuſes of liberty, as well as by the abuſes of power m 
that there are numerous inſtances of the former u th 
well as of the latter; and that the former rather than cc 
the latter is apparently moſt to be apprehended by cl: 
the United States. But a more parti reply n ou 
be given. | . "331 na 
Before ſuch a revolution can be effected, the ſenate i pe 

jt is to be obſerved, muſt in the firſt place corrup te: 
ſelf; muſt next corrupt the ſtate legiſlatures f wh 
muſt then corrupt the honſe of repreſentatives, 26 fed 
muſt finally corrupt the people at large. It is evi by 
dent that the ſenate muſt be firſt corrupted, beſore i cor 
can attempt an eſtabliſhment of tyranny, Withos ati. 
corrupting the legiflatures, it cannot proſecute vil 
attempt, becauſe the periodical change of men the 
bers would otherwiſe regenerate the whole bod I 
Without exerting the means of corruption will fb; 
equal ſucceſs on the houſe of repreſentatives, t ten; 
| Oppoſition of that co-equal branch of the governmen yea, 
would inevitably defeat the attempt; and. withoui or 
corrupting the people themſelves, a fucceſſion on nob 
new repreſentatives would ſpeedily reſtore all thing bein 
to their priſtine: order. Is there any man who cal of tb 
feriouſly perſuade himſelf that the propoſed ſen grea 


can, by any poſſible means within the compabs 
human addreſs, arrive at the object of « lamlei 
bition, through al} theſe obſtructions ? 
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If reaſon condeams the ſuſpicion, the ſame ſen- 

tence is pronounced by experience. The. conſtitu- 

tion of Maryland furniſhes the moſt te ex- 


of 

es- ' 

our WM ample. The ſenate of that ſtate is elected, as the 
the WW federal ſenate wall be, indirectly by the people; and 
eat · 

the 


for a teria leſs by one year oaly, than the federal ſo- 
nate. It is diflingaiſhed allo by the remarkable pre- 
rogative of filling up its own vacancies within the 
term of its appointment; and at the ſame time, is 
not under the control of any ſuch rotation, as: is 
provided for the federal ſenate. There are fome 
other leſſer diſtintions, which would expoſe the for= 
mer to colorable ſubjections that do not he againſt © 
the latter. If the federal ſenate therefore really 
contained the danger which has been fo loudly pro- 
claimed, ſome ſymptoms at leaſt of a like danger 
oughe by this time to have been betrayed by the ſe- 
nate of Maryland; but no fuch ſymptoms have ap- 
peared. On the contrary the jealouſies at firſt en- 
tertained by men of the ſame deſcription with thoſe 
who view with terror the correſpondent part ef the 
federal conftitation, have been gradually extinguiſhed 
by the progreſs of the experiment ; and the Maryland 
conſtitution is daily deriving from the ſalutary oper- 
ation of this part of it, a reputation in which it 
— probably not be rivalled by that of any ſtate in 
e union. | 1 
But if any thing could filence the jealoußes on this 
ſubject, it ought to be tie Britiſh example. The 
ſenate there, inflead of being elected for a term of fix 
years, and of being unconſined ar” 0-6 ag famihes . 
or fortunes, is an hereditary bly of opulent 
nobles, The houſe of repreſentatives, inſtead of 
being elected for two years, and by the whole body 
of the people, is elected for ſeven years; and in very 
great proportion, by a very ſmall proportion of the 
people. Here unqueſtiqnably ought to be ſeen in full 
diſplay, the ariſtocratic uſurpations and tyranny, 
wich are as ſome ſuture period to be * 


— 


the United States. Unfortunately however for the 
antifederal argument, the Britiſh hiſtory informs us; 
that this hereditary aſſembly has not even been able 15 


thority, and finally. drew all power into their own 


in the end gained the moſt complete triumph over it. 


ment, which has the people on irs fide. To theſe Hf , 
examples might be added that of Carthage, whos H“ 
- ſenate, according to the teſtimony of Polybius,.inſtead 
of drawing all power into its vortex, had at the com- 


whole of its original portion. 


. aſſemblage of facts, that the federal ſenate will never 
be able to transform itſelf, by gradual uſürpations, 
Into an independent and ariſtocratic body; we are 

_ warranted in believing that if ſuch a revolution 


man cannot guard againſt, the houſe of repreſenta- 
tives with. the people on their fide will at all times 
be able to bring back the conſtitution to its primi- 


be able to maintain even the conſtitational author . 


* 1 
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to defend itſelf againſt the continual, enefoachmenti 


of the houſe of repreſentatives ; and chat it no ſooner bp 
loſt the ſupport of the monarch, thag it was aRually 
_ cruſhed by the weight of the popular branch. * 


As far as antiquity can inſtruct us on this ſubject, 


its examples ſupport the reaſoning which we have 
employed. In Sparta the ephori, the annual repre. 


ſentatives of the people, were found an overmatck WI / 
for the ſenate for life, continually gained on its au- 


hands. The tribunes of Rome, who were the repre. 


ſentatives of the people, prevailed, it is well known, T 


in almoſt every conteſt with the ſenate for life, and 


This fact. is the more remarkable, as unanimity was * 
required in every act. of the tribunes, even after their WF 0 


number was augmented toten. It proves the irre- Me th 


ſiſtable force poſſeſſed by that branch of a free govern» 


mencement of the ſecond punic war, loſt almoſt the 
Beſides the concluſive evidence reſulting ſrom thi 


ſhould ever happen from cauſes which the foreſight of 


tive form and principles. Againſt the force of the 
immediate repreſentatives of he people, nothing will 
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of the ſenate, but ſuch a diſplay of enlightned policy.. 
and attachment to the public good, as will divide 
with that branch of the legiſlature, the affections and 
* of che entire 1 _ the . themſelves. 
"Yu eee 
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NUMBER LxIV. 


A fe urther View of the Conflitution of the 
Senate, in el 0 the A of making 
Treaties. 3g 


T is a juſt and not a new nenten that enemies 
to particular perſons, and opponents to parti- 
cular meatures, ſollom confine Day cenſures 6:fack 
things only in either, as are worthy of blame, Unleſs 
on this principle, it is difficult to explain the motives 
o their conduct, ho condemn. the propaſed conſti- | 
ution in the aggregate, and treat with lereriey ſome 

af che moſt unexceptionable. articles in. it. 

The 2d. ſecton gives power to the preſident & by 
and with adwice and conſent of the. ſenate to mate 
te treat:es PROVIDED TWO rms oh THE e 
F TORS PRESENT c · OE NS | 
The power of making treaties is an important one, | 
epecia ly as it relates to war, peace and commeree; 
nd it ſhould not be delegated but in ſuch a mode, 
ind with ſuch precautions, as: will afford the. higheſt 
ecurity, that it will be exerciſed by men the beſt - 
walified for the purpoſe,. and in: the manner moſt 
conducive to- the public good... 'The convention 
Ippear to have been attentive to-both theſe points 
they have directed the preſident to be choſen by ſelect 
bodies of eieffors to be depured by the people for 

at expreſs purpoſe ; and they have committed the 
8 of ſenators to the ſtate legiſlatures. a 
us mods has in ſuch caſes, _ the * of 

ele ns. 


W 
i 
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elections by the people in their dollective capacity 
the ſupineſs, the ignorance, and the 
office by the votes of a ſmall proportion of th 


as well as the ſtate legiſlatures who appoint the ſenſe qu 
tors will in general be compoſed of the moſt enligh 
ned and reſpectable citizens, there is reaſon to pre 
ſume that their attention and their votes will be d 


whom the people perceive juſt grounds for conſidene ati 


otiſm, which like tranſient meteors ſometimes mi 


founded, that wiſe kings will always be ſerved ! 
able miniſters, it is fair to argue that as an aſſemenef 


-tereſts, whether confidered in relation to the ſere 
ſtates or to foreign nations, who are beſt able to ten 
mote thoſe intereſts, and whoſe reputation for iat 
grity inſpires and merits confidence. With i 


/ 


where the aRivity of party zeal taking advantage 
2s and fes 
of the unwary and intereſted, often men if": 


electors. 


As the fete&t affemblies for chonſtng E the pr 


rected to thoſe mon only who have become the m 
diſtinguiſhed by their abilities and virtue, andi 


The conſtitution manifeſts very particular attehtit 
to this object. By excluding men under thirty ont 
from the firſt office, and thoſe under thirty from th 
ſecond, it confines the elections to men of whom 
people have had time to form a judgm and wii ime 


reſpect to whom they will not be liable to be deceie h 


by thoſe brilliant appearances of genius and patri 


lead as well as dazzle, If the obſervation be werten 


of ſelect electors poſſeſs in a greater degree th 


kings, the means of extenſive and accurate infa ecti. 
mation relative to men and characters, ſd will the icon 


appointments bear at leaſt equal marks of diſcrenogfair 
and diſcernment. The inference which natural 
reſults from theſe confiderations is this, that the pre 


| fident and ſenators ſo choſen will always be of toWatia 


number of thoſe who beſt underſtand our national it 


. 10 
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Although the abſolate neceſlity of ſyſtem in the 
andut of any buſineſs is univerſally known and 
knowledged, yet the high importance of it in na- 
ional affairs has not yet become ſufficiently impreſſed 
« the public mind. They who wiſh to commit the” 
ower under conſideration to a popular aſſembly, 
ompoſed of members conſtantly ous and going 
quick ſucceſſion, ſeem to recolle& that ſuch 4 
ody mult neceſſarily be inadequate to the attainment 
# thoſe great objects, which require to be ſteadily 
vntemplated in all their relations and circumſtances, - 
xd which can only be approached and atchieved by 
xeaſures, which not only talents, but alſo exact infor- 
zation and often much time are neceſſary to concert 
d to execute. It was wiſe therefore in the conven- 
ion to provide not only that the power of making 
reaties ſheuld be committed to able and honeſt men, 
ut alſo that they ſhould continue in place a ſufficient 
ime to become - perfeQly acquainted with our nati- 
nal concerns, and to form and introduce a ſyſtem for 
e management of them. The duration preſcribed 
ſuch as will give them an opportunity of. greatly 
nending their political informations and of render- 
ig their accumulating experience more and more 
teneficial to their cauntry. Nor has the convention 
iſcovered leſs prudence in providing for the frequent 
ions of ſenators in ſuch a way, as to obviate the 
convenience of periodically transferring thoſe great 
fairs entirely to new men, for by leaving & confide- 

ble reſidue of the old ones in place, uniformity and 
nder, as well as a conſtant ſucceſſion of official infor- 
ation, will be preſerved. 


There are few who will not admit that the affairs 
if trade and navigation ſhould. be regulated by a 
hitem cautiouſly formed and ſteadily purſued ; and 

at both our treaties and our laws ſhould correſpond 
ith, and be made to promote it. It is of much 
aonlequence that this correſpondence and conformity. 
e carefully maintained, and they who aſſent to wr 


— 


rable tide into a courſe oppoſite to our wiſhes. A 


and ſo eſſentially have we heretofore ſuffered, fron 
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'tfuth of this poſition, will ſee and-Tonfels/ that it 
well provided for by making the eonturrenes of t 
ſenate neceſſary both to treaties and to das. 
It ſeldom happens in the negotiation e treaties of 
whatever nature, but that perfect. rreey and imme- 
dite aiſpateb are ſometimes requiſitei There an 
caſes where the moſt uſeful intelligence" may be ob- 
tained, if the perſons" poſſeſſing it, can be relievec 
from apprehenfions of diſcovery. Thoſe apprehen 
ſidns will operate*on thoſe perſons, whether they arc 
aRuated-by mercenary or friendly motives, and then 
d6ubtleſs are many of both deſeriptions, WhO would 
rely on the fecrecy of the preſident but who would 
ndt confide in that of the ſenate, and ſtill leſs-in'th; 
of a large popular afſembly. The convention have 
done well therefore in ſo diſpoſing of the power 6 
mak ing treaties, that although the preſident muſt, in 
-forming them, act by the advice aud conſent of the 
:ſenate, yet he will be able to manage the buſineſs of 
intelligence in ſuch manner as prudence may ſuggeſt. 
They who have turned their attention to the affair 
of men, maſt have perceived that there are tides iu 
them. Tides, very irregular in their duration, 
ſtrength and direction, and ſeldom found to run twice 
exactly in the ſame manner or meaſure. To diſcern 
and to profit by thefe tides in national affairs, is th 
buſineſs of thoſe who preſide over them; and they 
who have had much experience on this bead inform 
us; that there frequently are occaſtons when days, nay 
even when hours are precious. The loſt of a battle, 
the death of a prince, the removal of a miniſter. 0 
other circumſtances intervening to change the preſent 
poſture and aſpect of affairs, may turn the moſt favo- 


Ft 


— 


in the field, fo in the cabinet, there are moments tc 
be ſeized as they paſs; and they who preſide in either, 
ſhould be left in capacity to improve them. 80 oſten 


the want of ſecrecy and diſpatch, that the cynffitution 
33 a 8 wou 
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would have been inexcufibly defeQive if no attention 
ud been paid-to thoſe objects. Thoſe matters which 
in ponies hypo ou the moſt ſecrecy and 
de moſt diſpatch, are preparatory and auxiliary 
neaſures which are no otherways important in a na- 
tonal view, then as they tend to facilitate the attain- 
nent of the objects of the nepotiation. For theſe the 
frefident will find no deficulty to provide, and ſhould 
uy circumſtance occur which requires the advice and 
conſent of the ſenate, he may at any time convene 
tem. Thus we ſec that the conſtitution provides that 
ur negotiations forreaties ſhall have every advantage 
which can be derived from talents, information, inte- 
rity and deliberate inveſtigations on the one hand, 
ind from ſecrecy and diſpateh on the other. 

But to this plan as to moſt others that have ever 
peared, objections are contrived and arge. 
Some are diſpleaſed with it, not on account of any 
mors or defects in it, but becauſe as the treaties when \ 
nade are to have the forte of laws, they ſhould be 
nade only by men inveſted with legiſlative authority. 
eſe gentlemen ſeem not to conſider that the judg- 
dents of our courts, and the commiſſions conſtitu- 
nally given by our governer, are as valid and as 
inding on all perſons whom they concern, as the laws 
aſſed by our legiflature are. All conſtitutional 4 | 
(power, whether in the executive or in the judici 
partment, have as much legal validity and obliga- 

lon as if they proceeded from the ſegiſlature, and 
herefore whatever name be Pres to the power of 
aking treaties, or however obligatory they may be 
en made, certain it is that the people may with 
nuch propriety commit the power to a diſtin body 

dom the legiflatere, the executive or the judicial. 

It ſurely does not follow that becauſe they have given 

de power of making laws to the legiflature, that 
erefore they ſhould likewiſe give them power to do 

ery other act of ſovereignty by which the citizens 

e to be bound and affected. 7 2 I 
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Others, ook w#h content that - trearies ſhould be 
made in the mode ure are averſe do their bej 
the 


the ſupreme laws o land. They inſiſt and profels 
to believe, that treaties, like acts of aſſembly, ſhould 
be repealable at pleafore. This idea feems to be 
new and peculiar to this country, but ne errors a3 


well as new truths often appear. Theſe ge! th 
would do well to refle&t that a treaty is only anotber II 
name for a bargain; and that ir wonld be impoſſible © 
to find a nation who would make any bargam with = 
us, which ſhould be binding on them ' 26/a/uzely,, but 2! 
on us only fo long and fo far as we may think proper de 


to be bound by it. They who make las may with 

out donbt amend or repeal them, and it will not be 

diſputed that they who make treaties may alter 0 

cancel them; but ſtill let us not forget that treatiet 

are made not by only one of the contracting partie 

but by both, and conſequently that as che conſent o 

| c both was eſſential to their formation at firſt, ſo mol 
| St ever afterwards be to alter or cancel them. Th 
| propoſed conſtitution therefore has not in the leal 
| extended the obligation of treaties. They are juſta 
[ binding, and juſt as far beyond the lawful reach « 
| legiſlative afts now, as they will be at any futurt 
period, or under any form of government. 
However ufeful jealouſy. may be in republics, ye 
when, like bile in the natural, it abounds too-mec 
In the body politic; the eyes of both become ve 
liable to be deceived by the delufive appearances wic 
that malady caſts on ſurrounding objects. From th 
cauſe probably proceed the fears and apprebenſions 

| ſome, that the prefident and ſenate may make treatie 
without an equal eye to the intereſts of all the ſtate 
Others ſuſpect that the two-thirds will oppreſs tl 
remaining third, and aſk whether thoſe emen a1 
made ſufficiently reſponfible for their conduc 
whether if they act corraptly they can be puniſhes 
andi if they make diſadvantageous treaties, how 


we to get rid of thoſe treaties? 


. 
— 
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- As all the fates are equally repreſented in tha 
knate, and by men the moſt able and the moſt 
willing 128 che 3 heir conſtruents, | 
they wi | baye an equal: degree of influence in 
4 body, eſpecially while they continue $0 be 
careful in appointing proper perſons, and to inſiſt on 
their punRaual - attendance. In proportion as the 
Uaited States aſſume a national form, and a national 
character, ſo will the good of the whole be more and 
more an object of attention; and the government 
mult be a weak one indeed, if it ſhould forget that 
the good of the whole can only be promoted by 


advancing the good of each of the parts or members 
which compoſe the whole, It wil 
power of the preſident and - ſenate to make any 
treaties, by which they and their families and eſtates 
vill not be equally bound and affected with the reft 
of the community; and having no private intereſt 
ditiat from that of the nation, they will be under 
no temptations to neglect the latter. 
As to corruption, the caſe is not ſuppoſeable, he 
muſt either have been very unfortunate 1n his inter- 
courſe with the world, or poſſeſs a heart very ſuſcep- 
tible of ſuch impreſſions, who can think ic probable 
that the preſident and two-thirds of the ſenate will 
ever be capable of ſuch unworthy conduct. The idea 
u too groſs and too invidious to be entertained. But 
in ſuch a caſe, if it ſhould ever happen, the treaty 
© obtained from us would, like all other fraudulent 
* be null ee by = laws of ep moms 1 
Vith reſpe& to their reſponſibility, it is difficult 
to conceive how it could be 2 Every con- 


1 honour, oaths, reputation, conſcience, the love of 
country, and family aſſections and attachments, 
atord ſecurity for their fidelity. In ſhort, as the 
cnititution” has taken the atmoſt care that they 
hall be men of talents and integrity, we have reaſon 
1 NOD Gn will de 


ſ 


not be in the 


kderation that can influence the human mind, ſuch 


t, 
ö 
| 


a advantageous as all circumſtances conſidered 


capacity, are compriſed in their participation with Bi" "s 


| Impeachments. As in the buſineſs of appointments 


they relate chiefly'to injuries done immediately to the 


2 
- 4 
* 4 . 
5 a, * 
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could be made; and fo far as the fear of puniſhment 
and diſgrace can operate, that motive to 

behaviour is amply: aforded by the article” on the 
ſabje& of impeachments, - *' oo 


* 


C dan 

4 4 5 \ 1 | POTS 18 the 
— | 

j $ a on 


y N 5 1 : 2s. 5 4 34 5 Is pf 
A further View of the Conſtitution of the Nite 
Senate, in Relation to its. Capacity as a 
Court for the Trial of Impeachments. ent 
"THE remaining powers which the plan of 'the 

1 convention allots to the ſenate, in a diſfind be t 


the executive in the appointment to offices, and in 
their judicial character as a court for the trial orte 


the executive will be the principal agent, the provi- 
fions relating to it will moſt properly be diſeuſſed in tie 1 
the examination of that department. We will there- 
fore conclude this head with a view of the judicial in; 
charaQer of the ſenaſghngeeeee. 

A well conftituted court for the trial of impeach- eig 
ments, is an object not more to be defired than dif- 
ficult to be obtained in a government wholly elective. 
The ſubjects of its Furiflition are thoſe - offences 
which proceed from the miſconduct of public men, 7 
or in oor words from the abuſe or violation of ſome en 
public truſt. They are of a nature which may with 
peculiar propriety be denominated poLIiT1CAL; as 


ſociety itſelf. The proſecutiog of them, for this 4k 
reaſon, will ſeldom fail to agitate the paſſions of the BF: lo 
whole community, and to divide it into parties, more e 


* 


- 


ur leſs friendly, or inimical, to the accaled: . the many 
ales, it. will connect itſelf with the pre- exiſtin Bos 
tons, and will inliſt all their animoſities, partialities, 


ud in ſuch caſes there will always be the greateſt 
danger, that the deciſion will be regulated more by 
the comparative, ſtrength of parties than by the real 
&monſtrations of innocence or guilt. 
The delicacy: * 
deeply concerns aki . ia and lie 
pf ys man e in t mini tion 0 ie 
affairs, f. 2 themſelves. The difficulty of 
placing it 2 in a government reſting entirely 
in the baſis of periodical eleftons will as readily be 
rceived, when it 1s conſidered that the moſt con- 
icuous characters in it will, from that circumſtance, 
te too often the leaders, or the tools of the-moſt cun- 
ting or the . One — * on this 
count can y be expected to poſſeſs requi-' 
ite neutrality towards thoſe W conduct a be 
de ſubject of ſerutin . inf 8 
The convention, it appeam, thought the 8 
the moſt fit depoſitary of this important truſt. Thoſe 


king, will be leaſt haſty in condemning that 


jeight to the n. n may be ſ . to 
ve produced it... 2 


ſtitution itſelf ? Is it not deſigned as a method of 
14TIONAL "INQUVEST. into the conduct of public 


peg of the, —— themſelves 20 It is not diſpu- 

that the power o e inquiry, or in 

Kher ni wr ps 2 — peachment ought- to 

te lodged in the hands of one bench of the legiſla- 

b e body; wall not the; reaſons. which indicate the 

wpriety of this amngen ent. ſtrongly plead for an 
8 3 admiſſion 


- | ö 
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influence and intereſt on one ſide, or on the other: 


d m agnitude of a truſt, which ſo ; 


ho can belt "diſcern the intrinſic difficulty. of the 
pinion; and will be moſt inclined to allow due » 


What it may be aſked, is the true ſpirit of the 


nen? If this be the deſign of it, who can ſo pro- 
ly be the inquiſitors for the nation as the repre 


/ 
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amiffion of the other branch of that body to 
of the inquiry ? The model, from which the- idea 
this inſtitution has been borrowed, pointed: cnc. 
courſe to the convention. In Great. Pritain, i it is 
the province of the houſe of commom 0 prefer 
| Impeachment'; and of the houſe of ors to. deci 
upon it. Several of the ſtats conftitations hay 
followed the example. As well tlie latter as 
former ſeem. to have regarded the praRice of i 
peachments, as à bridle in the hands of the legila- 
tive body upon the executive ſervants of the you 
ment. Ls not this the true light in which it 
to be regarded? 
| Where elſe, than in the — e 
found a tribunal fuſciently dignified, or or ſoſficienth 
independent? What other hody would be likely 
feel confidence enough in iti un — 9 preſerve 
unawed and uninfluenced the neceſſary impirtialin 
between an individual accuſed, and the repreſents 
 r1ves of the people, his arcuſer: * not 
Could the 1 court have been relied ape 
anſworing this deſcription ? It is much to be doubte( 
' whether the members of that tribunal Would, at. 
times, be endowed, with ſo eminent a portion-of k 
titude, as would be called for in the ele of 
difficult a taſk, and it is ſtill more to 0 
whether they would poſſeſs the degree of — an citiz 
authority, which might, on certain occaſions be indi 
penſable, towards reconciling the people td a deciion forty 
that ſhould. happen to claſh with an. 1 Cette appr 
by their immediate repreſentatives. # 1 
the firſt would. be fatal to the accuſed, in the 1 fron: 
dangerous to the public tranquility,  'Ehe- hazard ue 
both theſe reſpects could enly. be avoided,” if ar ai 
by rendering that tribunal more numerous than wou Tho 
conſiſt with a reaſonable-atteation: to economy. T dot h 
neceflity of a numerous cout ſor the trial of impen c watiy 
ments is "his dictated by the nature of my pe maki! 
xeeding. This can never * * by & Who n 


1 
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les, eicher in e deliceation ef the Sr by we 

utors, or -conktrudttion of it by the judges. - 
F, to limit the diſeretion of 
courts in favour” of perſonal ſecurity. There wilt be 
10 jury to ſtand between the judges, who are to pro- 
nounce the ſentence of the lan and the party who i 
o receive or ſuſſer it. The awful diſcretion, which 
a court of impeachments muſt neceſſarily have, to- 
doom to honour or to infamy the mot confidential 
and the moſt diſtinguiſhed characters of the commu- 
zity, forbids the emmitment -of the truit to a mall 
zumber of perſons. 

Theſe conſiderations le Alone ſolicient to autho· 
riſe a concluſion that the ſupreme court would have: 
deen an improper ſubſtitute for the ſenate, as à court 
of impeachments. There remains 2 further confide- 
ation which will not 4 lictle Krengrthen: "this con- 
cluſion, It is this— The puniſhment, which may be: 
the conſequence of -convi ion apon impeachment, is 
not to terminate the chaſtiſement of the offender... 
After having been ſentenced to a perpetual oftraciſns: 
from the eſteem and confidence, and honors and emo 
luments of his country, he will full be liable to pro- 
ſecution and puniſhment in the ordinary e of 
ay. Would it be proper that the perſons, who hath | 
diſpoſed of his fanre and his moſt valuable rights as a. | 
citizen in one irjal, ſhould in. another. trial, for the: 
ame offence, be alſo" the difpoſers of his life and his: 


apprehend, that erron in the firſt ſentence would be: 
the parent of error in the ſecond: ſentence} "That the: 
frong bias of one decifion would be apt to overruls- = 
the influence of any new lights, which might be. 

brought to vary the com erte eee ** 
Thoſe, who 8 thing of human nature, will! 
* ſtions in the affir- 

native; and will be at ok to r | 
naking the ſame perſons judges in both caſes, ; 

„ bo the Wee A 


fortune > Would chere not be the greateſt roaſon 0 


212 THE FEDERALIST! 


would in a great meaſure be deprived of the. double 
ſecurity. intended them by a double trial. The loſs of 
life and eſtate would often be virtually included in 3 
ſentence, which, in its terms, imported bothing more Bil ** 
than diſmiſſion from a preſent, and diſqualitcation 
for a future office. It may be ſaid, that the inter. WI" 
vention of a jury, in the ſecond inſtance, would obviate Wi”! 
the danger. But juries are frequently influenced. by 

the opinions of judges. They are ſometimes induced 
to find ſpecial verdicts which refer the main. queſtion 
to the deciſion of the court. Who would be willing 
to ſtake his life and his eſtate upon the verdict of a 

jury, acting under the auſpices of judges, who had 
predetermined his guilt? © 
Would it have ors an improvement of the plan 
to have united the ſupreme court with the-ſenate ig 
the formation of the court of impeachments ? This 
union would certainly have been attended with ſeveral 
advantages; but would they not have been overbal- 
lanced by the ſignal diſadvantage; already ſtated, 
ariſing from the agency of the ſame judges in the 
double proſecution to which. the offender, would be 
liable? To a certain extent, the benefits of that 
union will be obtained from making the chief juſtice 
of the ſupreme court, the preſident of the court of 
impeachments, as is propoſed to be done in The 
of the convention; while the inconveniences of an 
entire incorporation of the former into the latter will 
be ſubſtantially avoided. This was perhaps the pri- 
dent mean. I forbear to remark upon the additional 
pretext for clamour, againſt the judiciary, which © 
conſiderable an augmentation of its authority would 
have afforded. -— 4 


Would it have been deſirable to have compoſed the 
court for the trial of impeachments of perſons wholly 
| diftin& from the other departments of the government: 
There are weighty arguments, as well againſt, as i 
favour of ſuch a plan. To ſome minds, it will not 
appear a trivial objection, that it would tend i 
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bereaſe the complexity. of the. palitical machine, and 


le v add a new ſpring to the government, the mility of 
4 nich would at beſt be queſtionable. But an objection 


which will not be thought by any unworthy of atten+ 


N* ton, is this.—A court. formed upon ſuch a plan 

o would either be attended with heavy expence, or 
: igbt in practiee be ſubject to a variety of cafualities 

ae ind inconveniencies. It muſt either ęonſiſt of per» 

2 nanent officers: ftationary at the ſeat of gevernment, 

f and of courſe entitled to fixed and regular ſtipend, _ 
0 ler of certain officers:of the ſtate governments, to be 
75 alled upon whenever an impeachment was aQtually 
* depending. It will not be eaſy to imagine any third 
rode materially different, which could rationally. be 
a propoſed, As the court, for reaſons already given, 
i ght to be numerous; the firſt ſcheme will be age | 
Ned by every man, who can compare the extent of: 

ral WW" public wants, with the means of fupplying them; 

al. ſecond will be eſpouſed with caution" by thoſe, whe 

ed ill ſeriouſly conſider the difficulty of collecting men 

he iP Perſed over the whole union; the injury to the in- 


xent, from the procraſtinated determination of the 
arges which might be brought againſt them; the 
dvantage to the guilty, from the opportunities which 
lay would afford to intrigue and corruption, and 
n ſome caſes the detriment to the ſtate, from the 


7 longed inaQjon of men, whoſe firm and faithful. | 
will rcution of their duty might have expoſed them to 

te perſecution. of an intemperate or defigning majo- 
5 y in the houſe of repreſentatives. Fhough this, 
eier ſuppoſition may ſeem harſh, and might not be 


kely often to be verified; yet it ought not to be 
ryotten, that the demon of ſaction will at certain 


the ns extend his ſceptre over all numerous bodies ö 
oY But though one or the other of the ſubſtitutes which 
ws we been examined, or ſome other that might be 


ried, ſhould be thaught preferable to the plan, ia 
uw reſpect, reported by the convention, it will you 5 


> 


follow that the confiiqution eaghe for: this essen 
be rejected. If mankind were to reſolve to agree i 
no inſtitution of government, until evegy part of i 


i 


geon 
me 
} tua 


had been adjuſted to the moſt exaſt ftandard u perſee nent: 
tion, ſociety would ſoon become 1 general ſcene offiſeegati 


tive 
cal ic 
ene 


anarchy, and the world a deſert. Where is ti 
ftandard of perſoction to be found ? Who will under 
take to unite the diſcordant opinions; of a whole cot 


munity, in the fame judgement of it; and to pre lud it 
vail upon one conceited projector to'renounce his ia ended, 


Fallible criterion, for the fattible criterion of his mor 
conceited neighbour To anſwer the purpoſe of 
adverſaries of the conſtitution, they ought'to pre 
not merely, that particular proviſiohs in it are nat t. 
beſt, which might have been imagiued ; but that tl 
Plan upon the whole is bad and pernicious 
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A REVIEW of the principal objections that hart of t 
1 2ppeared againſt the propoſed court for tilipice o 
trial of impeachments, will not improbably"oradicalreptio 
the remains of any unfavorable impreſſions - whiguMtation 

may tilt exiſt, in regard to this matte. 
The fr of theſe objections is, that the prov1nguiWturt of 
in queſtion cotifounds legiſſative and judiciary aue ſtate 
ities in the ſame body, in violation of that importion, 
tant and well-eſtabliſhed maxim, which requires ages te 
ſeparation between the different department ¶eiary 
3 The true meaning of this maxim has bey, wit 
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iſcuſſed and aſcertained in another place, and © plan « 
been ſhewn to be entirely compatible with a parti a d. 


jintermixture of thoſe departments for =” deen 


poles, preſerving them in the main 


„ . 


. 
new 
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wronneRed. ; This partial Er is even in 
þme caſes not only Ee T N to th 
taal defence. pf the ſeueral members of the govern- 
dent againſt each. other. An abſolute or qusliſie, 
-oative in the enecmive, upon the ads of the legif- 
tive body, is admitted by the ableft adepts in. poli- | 
ſcience, 40 be an. indiſpenſable barrier againſt 
þe encroachmonts. of, the 2 upon the e 
ad it may perhaps with not lefs reaſon, be de con- 
ended, that the powem. relating to i e : 
as before intunated,. an ntial c in the 
nds of tha body, upon . the encroachments of the 
recutive. - The, divifion of them a the two 
nuches of the legiſlature ;. ; . aligning to one the 
jght of aecuſing, to the other the right of judging x 
ids the inconvenience of n e, ſame perſo 
th accuſers and judges; and guards againſt hs 
anger of perſecution from the prevalency of a 
dious ſpirit. in. either. of thoſe branches. As the 
vncurrence of two-thirds of the ſenate will be requi- 
fre to a condemnation, the ſecurity to innocence, 
hom this additional circumſtance, will be as com- 
lete as itſelf can deſire. 
lr is curious to obſerve with what e this 
t of the plan is aſſailed, on the principle here ety com | 
tice of, by men who profeſs to admii 
weeption the conllitution of this ſtiate; while heben 
tution makes, the ſenate, together with the chan- 
lor and judges- of the þ upreme court, not only a 
dur of impeachments,. bus x the higheſt jadicatofy in 
ſtate in all cauſes, civil and criminal. The pro- 
tion, in point oſ numbers, of the chancellor and 
iges to the ſenatars, is ſo ineonſiderabſe, that 1 
leiary agthority of New-York 3 in the laſt reſort 
ay, with truth, faid to reſide in its W ff 
e plan of the convention bio this ref] T chargeable | 
th a departure from the celebrated maxim which 
| been alen e ang ſeems to be ſo little 
BS  pnderfiogd, 


A {cond objection to the ſenate; us a 


Ar receptacle for the power of determining 1mpeac 


Is the court for the trial of impeachments, 


q 


 Impeachments, is, that. it contributes to an undue 
accumulation of power in that body, tending to give 
to the government a countenance too ariftocratic. The 
ſenate it is obſerved, is to have concurrent authority 
22 the executive in the formation of treaties, ant 
in the appointment to offices: If, ſay the objeftors 
to theſe prerogatives is added that of determining i 
all caſes of impeachment, it will give à decided 
dominancy to ſenatorial influence. To an objeftia 
$ little preciſe in itſeif, it is not eaſy to find a ve 
preciſe anſwer. ere is the meaſure or criterion ii u 
which we can appeal, for eftimating what will give E 
the ſenate too much, too little, or barely the prop le 0 
degree of influence? Will it not be more ſafe, as wells pro 
as more fimple, to diſmiſs ſüch vague and uncertaii i wiſes : 
calculations, to examine each power by itſeff, and pon t! 
decide on general principles where it may be depoW'#1ng 1 
ſited with moſt advantage and leaſt inconvenience ? entativ. 
If we take this courſe it will lead to a more intelli inſtit; 
gible, if not to a more certain reſult. The diſpolghſpuntert 
tion of the power of making treaties, which hene ho! 
obtained in the plan of the convention, will then, iffÞ*liden! 
I miſtake not, appear to be fully juſtified by the con of t! 
Aderations ſtated in a former number, and by otheqonot b 


 which-will occur under the next head of our enquiyPpen. 


Ties. The expediency of the junction of the ſenat e fruit 
with the executive in the power of appointing to office it 
will, I truſt, be placed in a light not leſs ſatisfactor bear t! 
in the diſquifitions under the ſame head. And riding 
fatter myſelf the obſervations in my laſt paper mus of th 


have gone no inconſiderable way towards proving" perha 


ce it w 
t1butes 
men 4 third 


that it was not eaſy, if practicable, to find a me 


In that of New-ſerfey allo the final Judiciary authority is Mc men 


a branch of the legiſlature. In New-Hampſhire, Maſſachuſct ne in th 
branch of che legiſl 


PennſylFania and South-Carolina, ene branch 
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nents, than that which has been choſen... this 
ly the caſe, the hypothetical, danger 0 the too 
neat weight of the ee 0. be diſcarded from 
our reaſonings. ED 
But this hypotheſis, ſuch as it is, has already been 
refuted in the remarks applied to the duration in 5 
ice preſcribed. for the ſenators. It was by them 
hewn, as well on the credit of hiſtorical examples, 
i from the reaſon of the thing, that the moſt popular 
branch of every government, partaking of the repub- - 
lican genius, by being generally the favourite of the. 
people, will be as generally a full match, if not an over- 
natch, for every other member. of the government. 
But indepen ent of this moſt active and operative 
rinciple; to ſecure the equilibrium of the national 
ſe of repreſentatives, the plan of the convention 
has provided in its favour, ſeveral important counter- 
piſes to. the additional authorities, to be conferred. 
pon the ſenate. The excluſive privilege of origi- 
nating money bills will belong to the houſe of repre- 
ntatives. The ſame houſe will poſſeſs the ſole right 
f inſtituting impeachments: Is not this a complete 
vunterballance to that of determining them ?-—The 
me houſe will be the umpire in all electons of the 
refident, which do not unite the ſuffrages of a majo- 
Ity of the whole number of electors; ; à Caſe which it 
znnot be doubted will ſometimes, if not frequently 
appen, The conſtant poſſibility of the thing us 
a fruitful ſource of influence to that body. The 
re it is contemplated, the more important will 
pear this ultimate, though contin gent er of ; 
kciding the competitions "of the moſt Wloftrious Citl- 
ns of the union, for the firſt office in it. It would 
t perhaps be raſh to redict, that as a mean of influ- 
e it will be found to outweigh all the peculiar 
uributes of the ſenate. 7” 
A third objection to the U as a court of im- 
achments is drawn from the agency they are to 
ne in the * Ls * It is ce | 
that 


ac THE FEDERALIST. 


that they would be too indulgent Judges uf the con. il bre 
duct of men, in whoſe official creation they" had par. Wl de, 
 ricipated.. The principle of this ciection would Will tber 
condemn à practice, which is to be ſern in all the 
ſtate governments, if not in all the governments, 
with which we are acquainted : I mean that of ren. 


dering thoſe, who hold offices during pleaſure, depen-M on i 
dent on the pleafare of thoſe, who appoint. them. vie 
With equal plauſibility might it be alledged in this priiy 
<aſe that the ſavouritiſm of the latter would always befM war 
an aſylum for rhe miſbehaviour of the former. Bu te ; 
that practice, in contradiction to this principle, pro-Wrroot: 
ceeds upon the preſumption, that the reſponſibility ol A 
thoſe who appoint, for the fitneſs and competenty of., a « 
the perſons, on whom they beſtow their choice, an nion 
the intereſt they have in the reſpectable and proſſiſ neatie 
perous adminiſtration of affairs, will inſpire a tuff. ſe 
cient diſpoſition, to diſmiis from a ſhare init, all ſuc vrrup 
Who, by their conduct, may have proved themſelre having 
unworthy of the confidence repoſed in them. "ThoogW interef 
facts may not always cor nd wit this preſumptioſſ ſpect, 
yet if it be in the main juſt, it muſt deſtroy the ſupſ wo ſuffe 
poſition, that the ſenate, who will merely ſanctioſ ey , 
The choice of the executive, ſhould feel a byals u brough 


wards the objects of that choice, ſtrong enough lad be. 
blind them to the evidences of guilt fo extroardinan This 
as to have induced the repreſentatives of the nat eg ef; 
to become its -accuſers. . ether w 

If any further argument were neceſſary to evinE:nq ye 


the improbability of ſuch a byaſs, it might be ſouiſſerroneo 
An the nature of the agency of the ſenate, in the bi The 
Nneſs of appointments. It will be the office of i ton 
prefident to nominate, and with the advice and conſeſſſof treat 
of the ſenate to appoinr. There will of courſe be ¶ eharacte 
exertion of choice on the part of the ſennte. I oi Nr 
may defeat one choice of the executive, and obliſſi and of | 
him to make another; bat they cannot themſelſ y the 
 <hooſe—they can only ratify or reject the choice, Meveral 
may have made. They might een entertain — idelity 
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bey were aſſerting. tothe: one propoſed; . becauſs 


WY there might be no poſitive ground of oppoſition to 
un; e 2 if they . | 
„beir aſſent, that the ſubſequent; nomination would 
Al upon their own! favourite, or upon any other per- 
on in their eſtimation more meritorious than the one 
rejected, Thus it cuuld hardly bappen that the ma- 
jority of rhe ſenate would feel any other complacency: 
towards the object of an appointment, than ſuch, as 
the appearances of merit, might inſpire, and the 
proots of the wand of it, deſtro . 
A fourth objection to the ſenate, in the capacity; | 
of 2 court of impeachments, is derived from thein 
nion with, the executive in the power of making 
treaties. This, it has been. faid, would conſtitute 
the ſenators? their own» jndges,. in every caſe of a 
greupt or perfidious- execution. of that truſt, After 
having: combined: with. the executive in betraying.the 
intereſts of the nation in a ryinous treaty, what pro- 
ſpe, it is aſked,. would there be of their being made 
PI to ſuffer the puniſhment, they would deſerve, when 
they were themſelves to decide upon-the accuſation. 
brought againſt them for the treachery of which they 
tad been guilty B „ „„ 
This objection has been circulated. wich more ear- 
teſtneſs and with greater ſhew of reaſon, than any 
other which has appeared againſt this part of the planz. 
and yet I am deceived if it does not reſt upon an 
WT erroneous foundation... 
The ſecurity eſſentially intended by the conſhtu> 
tion againſt corruption and treachery in the formation 
of treaties, is to be ſought ſor in the numbers and 
characters of thoſe who are pe them. The 
101NT AGENCY of the chief magiſtrate of the union, 
and of two. thirds of . members of a body ſelected 
dy the collective wiſdom oſ the legiſlatures of the 
kveral ſtates, is defigned to be the pledge for the 
adclity of the: —— in this eee 
| T2 | . 'The 


[ 


— The convention might with propr iety have meditated 
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the puniſhment of the executive, for a deviation 
from the inſtructions of the ſenate, or a want of in- 
tegrity in the conduct of the negotiations committed 
to him: They might alſo have had in view the pu- 
niſnment of a few leading individuale in the ſenate, 
who ſhould have proftituted their influence in that 
body, as the mercenary inſtruments of foreign cor- 

ruption: But they could not with more or with equal 
propriety have contemplated the impeachment and 
puniſhmenc of two thirds of the ſenate, conſenting 
to an improper treaty, than of a majority of that or 
of the other branch of the national legiſlature, con- 

ſenting to a pernicious or unconſtitutional law: 2 
principle which I believe has never 'been admitted 
into any government. How in fact could a majority 
of the houſe of repreſentatives, impeach themſelves? 
Not better, it is evident, than two thirds of the 
ſenate might try themſelves. And yet what reaſon is 


there, that a majority of the houſe of repreſentatives, A 
ſacrificing the intereſts of the ſociety, by an unjuſt of t 
and tyrannical a& of legiſlation, ſhould eſcape with 
impunity more than two-thirds of the ſenate, facri- F3 
ficing the ſame intereſts in an injurious treaty with a 
foreign power? The truth is, that in all ſuch caſes * 
it is eſſential to the freedom and to the neceſſary in- The- 
dependence of the deliberations of the bay, that WI | * 
the members of it ſhould be exempt from puniſhment 3 
for acts done in a collective capacity; andthe ſecu- He. 
rity to the the ſociety muſt depend on the care which n hy 
is taken to confide the truſt to proper hands, to make rere 
it their intereſt to execute it with fidelity, and to e 2 
make it as difficult as poſſible for them to combine tio 
in any intereſt oppoſite to that of the public good. re 
So far as might concern the miſbehaviour of the Ni. 95 
executive in perverting the inſtructions, or contra - . Bots 
vening the views of the ſenate, we need not be ap- erely a 


prehenſive of the want of a diſpoſition in that body ( that d 
to puniſh the abuſe of their confidence, or to vindi- 
5 | » * eats | 
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ate their own authority. We may thus far count 
won their pride, if not upon their virtue. And fo 

far even as might concern the corruption of leading 
readers, by whoſe arts and influence the majority , 
may have been inveigled into meaſures odious to the 
community; if the proofs of that corruption ſhould. 

be ſatis factory, the uſual propenſity of human nature 
vill warrant us in concluding, that there would be 


ST OT 


| WH commonly no defect of inclination in the body, to 

| WH divert the public reſentment from themſelves, by. a 
„ready ſacrifice of the authors: of their  miſmanage- 

F neat and diſgrace. * . eons, 
. 5 5 5 ; 
J -=S — 9 A. HE f 5 

4 NUMBER LXVI. © 
"REES © IE» 3 

; {Concerning the Conſtitution of the Pręſident: 
A zro/s Attempt to miſrepreſent this Part 
Il of the Plan detedted. ttt. 


HE conſtitution of the executive department 
of the propoſed government claims next our 


: nention. 3 5 N 
eld have been attended with greater difficulty im 


e arrangement of it than this; and there is perhaps 
one, which has been inveighed againſt with leſs 
andor,. or criticiſe with Teſs judgement. F | 
Here the writers againſt the conſtitution ſeem to 

re taken pains-to ſignaliae their talent of miſrepre- 
atation.. Calculating upon the averſion of the people 

o monarchy,, they have endeavoured to inliſt all 

ar jealouſies and 41 henſions in oppoſition to 

0 


OG © Oo Xx ,0 


de intended preſident of the United States; not 
rely as the embryo but as the full grown progeny 
that deteſted parent. 7 eſtabliſh the pretendec 


affinity 
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affinity they have not ſcrupled to draw'reſources eren + 
from the regions. of fiction. The authorities of 
magiſtrate, in few inſtances greater, aud in ſome tl 
Anſtances lefs than thoſe of a governor of New-York ¶ inp 
have been magnified into more than royal preroga 
"tives. He has been decorated with. atteibetes ſuperiot 
in dignity and ſplendor to thoſe of a king ot Great 
Britain. He has been ſhewn to us with: the diaden 
ſparkling on his brow, and the imperial purple flow. : 
ing in his train. He has been. ſeated on & throng 
ſurrounded with mĩnions and miſtrefles ; giving audi. alot 
ence to the envoys of foreign potentates,.-in all th I me 
ſupercilious pomp of majeſty. The images of AfiatiMWenat 
deſpotiſm and voluptuouſneſs have ſcarcely bee Th 
wanting to crown. the exaggerated. ſcehe. We har 
been almoſt taught to tremble at the terrific viſageM (hai 
of murdering janiſſaries : and to bluſh at the unveiled idera 
myſteries of a future ſeraglio. 
Attempts ſo extravagant as theſe to 'disfigure, c 
It might rather be ſaid, to metamorphoſe the object ¶ unfou 
render it neceſſary to take an accurate view of it evide! 
real nature and form; in order as well to-aſcertai_ juſtify 
its true aſpect and genuine appearance, as to unmaf f oferec 
the diſingenuity and expoſe the fallacy of the counf fai 
terfeit reſemblances which have been ſo infidiouſly i The 
well as induſtriouſſy propagated. „ rticle 
In the execution of this taſk there is no- man, wi to n 
would not find it an arduous effort, either to be bol ſent 
with moderation or to treat with ſeriouſneſs the devicQÞ” pub] 
not leſs weak than wicked, which Have been con“ cour 
N | trived to pervert the public opinion in relation M whoſ 
the ee They fo far exceed the uſual, thougf “ 25% 
ö unjuſtifiable, licenſes of party-artifice, that even i. la. 
| a difpofition the moſt candid and tolerant they mu in theſe 
| 


| \ force the ſentiments which favor an indulgent cof* ſill u 
ſtruction of the conduct of political adverſaries WI” rece/; 

x give place to a voluntary and unreſerved indignation” mal! 

Tt is impoſſible not to beftow' the imputation of de! from th 
berate impoſture and deception upon the groſs pn 
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pnce of a ſimilitude between a king of Great- Britain 

nd 2 magiſtrate of the character marked out for that. 

of the preſident of the United States. It is ſtill more 

inpoſſible to withold that imputation from the raſh: 

and bare faced expedients which have been employed. 

6 give ſucceſs to the attempted impoſition. SE 

la one inſtance, which I cite as a ſample of the: 

general (ſpirit, the temerity has proceeded fo far as 

vs aſcribe to the preſident of the United States a. 
WM power, which by the inſtrument reported is expre/oly. 

n. illotted to the executives of the individual ſtates. 

he i mean the power of filling caſual vacancies in the: 

e. | | 5 
This bold experiment upon the diſcernment of his. 

countrymen, has been hazarded by a writer who: 

(vhatever may be his real merit) has had no incon- 

6derable ſhare in the applauſes of his party“; and: 

wio upon his falſe and unfounded ſuggeſtion, has. 

built a ſeries of obſervations equally falſe and. 

e unfounded. Let him now be confronted with the: 

if evidence of the fact; and let him, if he be able, 

ao jultify or extenuate the ſhameful outrage he has 

a cfered to the dictates of truth and te the rules of? 

uni fair dealing, wm „ 

The ſecond clauſe of the ſeeond ſection of the ſecond: 

article empowers the preſident of the United States 

to nominate}; and by and with the adviſe-and con- 

"ſent of the ſenate to appoint ambaſſadors, other. 

* public miniſters and conſuls, judges of the ſupreme- - 

court, and all other officers of the United States, 

* whoſe appointments are nor in the eonftitution other »- 

* wiſe frovided for, and which ball be eftablifhed by 

law.” Immediately after this clauie follows another 

in theſe words The preſident. ſhall have power to 

* fill up all wacancies that may happen zuring the. 

% of rhe ſenate, by granting commiſſions which 

on” ſhall expire at the end of their next /effion.”* It is. 

from this laſt proviſion that the pretended power of 


* 
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the. preſident to fill vacancies in the ſenate has beet gee 
deduced. A light attention to the connection of the 5 d 
clauſes and to the obvious meaning of the terms wil ne 
ſatisfy us that the deduction is not even colourable. BN. dur 
| The firſt of theſe two clauſes it is tlear.only pro ne 
vides a mode for appointing ſuch officers, who na 
«© appointments are not o:berwi/e provided for.in th gon 
e conſtitution, and which all be efablifped by law ;WMi;.:to 
of courſe it cannot extend to the appointment of ſe 
nators; whole appointments are otherwi/e. provide eifla 
for in the conſtitution®, and who are efabliſbed by tb beats, 
conſtitution, and will not require à ſuture eſtabliſſ bo ar 
ment by law. This poſition will hardly be conteſted ud u, 
The laſt of theſe two clauſes, it is equally clear mpor 
cannot be underſtood to comprehend the power One of 
Alling vacancies in the ſenate, For the following... ha 
reaſons :—Firft. The relation in which that clauig Pot 
ſtands to the other, which declares the general mode: ... 
of appointing officers of the United States, denote... .. 
it to be nothing more than a ſupplement to the other e mo 
for the purpoſe of eſtabliſhing an auxiliary method of rary 
appointment, in caſes to which the general methode bod 
was inadequate. The ordinary power of appointment... u 

| Is confided to the preſident and ſenate jaa, and, bee 
can therefore only be exerciſed during the ſeſſion ol, | | 
the ſenate ; but as it would have been 1mproper te point 
oblige this body to be continually in ſeſſion : for the le pref 
appointment of officers ; and as . vacancies might te t. 
happen in their rece/s, which it might be neceſſary : poſi 
the public ſervice to fill without delay; the ſucceed-W;c 
ing clauſe is evidently intended to authoriſe the pre- ſeaaté 
ſident, /ingly, to make temporary appeintmentong.,  - 
during the receſs of the ſenate, by granting com- ure , 
* miflions which ſhould expire at the end of their cc 
* next ſeſſion.” Sacond. If this. clauſe is to be rng 
eonſidered as ſupplementary to the one which pre- 4, 
cedes, the wacancies of which it ſpeaks muſt be con- May r 
ſtrued to relate to the . officers?” deſcribed in the Meeting 
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ceding one; and this we have ſeen excludes from 
deſcription the members of the ſenate. Third. 
The time within which the power is to operate, 
during the receſs of the ſenate,” and the duration 
of the appointments, ** to the end of the next ſeſſion 
i that body, conſpire to elucidate the ſenſe of the pro 
non which if it had been intended to compreliend 
krators, would naturally have refered the temporary 
power of filling vacancies to the receſs of the late _ 
egilatures, who are to make the permanent appoints. - 
ents, and not to the receſs of the national ſenate, 
ho are to have no concern in thoſe appointments z 
ud would have extended the duration in office of the 
mporary ſenators to the next ſeſſion of the legiſla-. . 
ure of the ſtate, in whoſe repreſentation the vacancies. 
Md happened, iaſtead of making it to expire at the 
ad of the enſuing ſeflion of the national ſenate. The 
ircumſtances of the body authoriſed to make the per- 
anent appointments, would-of courſe have governed 
ie modification of a power which related to the tem- 
rary appointments; and as the national ſenate is 
ie body whoſe ſituation is alone contemplated in the 
uſe upon which the ſuggeſtion under examination 
5 been founded, the vacancies to which it alludes 
an only be deemed to reſpect thoſe officers, in whoſe 
ppointment that body has a concurrent agency with 
te preſident, | But, /a/tfy, the firſt and ſecond clauſes - 
the third ſection of the firſt article; not only obviate 
e poſſibility of doubt, but deſtroy the pretext of 
conception. The former provides that ** the 
ſeaate of the United States Rall be compoſed of 
two ſenators from each ſtate, choſen by the legiſla- 
ture thereof for ſix years; and the latter direRs, 
t © if vacancies in that body ſhouid happen by 
reſignation or ' otherwiſe, during the rece/s of the 
ke. Nature of ANY STATE, the executive THEREOF 
May m 8 appointments until the next 
neting of the legiſlature, which ſhall then fill ſuch 
ſacancies. Here is an expreſs er Swen 

| V 


\ 


- 


clear and aan terms, to the ſlate! executives 


. fappofition that the clauſe before-conſigersd could have 
dient of the United States, but that this ſar 


rantable arts. whick are practiſed to prevent 4 fai 


and impartial judgment of the real merits of t 


Whether language can furniſh epithets of too moe 
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to fill the eaſual vacancies in the ſenate, Nn 
rary appointments ; which not only invalidates thi 


been intended to eonfer that power upon the preſi 


1 deſtitute as it is even of the merit of plauſi. 
they, muſt have originated in an intention todeceiv 
the people, too palpable to be obſeured by ſophiſtry 3 
and too atrocious to be palliated by hypoeriſy. 

I have taken the-pains- to ſelect thie inſtance o 
miſrepreſentation, and to place it in a clear 
ftrong light, as an unequivocal proof of the unwar 


eonſtitution ſubmitted to the conſi der ation of th 
people. Nor have E ſcrupled in fo ſtigrant a; caſe t 
allow myſelf in a ſeverity of animadverfion little con 
nial with. the general ſpirit of theſe papers. 
ſitate not to ſubmi- it to the deciſion of any candi 
and honeſt adverſary of the propoſed g ernmet 


titizen 
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1 HE. mode of appointment of the oor 
trate of the United States 1s. almoth the 0 oF 
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its. The moſt plauſible of theſe, who has appeared 
i the print, has even deigned to admit, that the 
dett'on of the preſident is pretty well guarded®, 
venture ſomewhat further, and heſitate not to 
rm, that if the manner of at be not perfect, it is at 
kat exce.lent; It unites in an eminent degree all 
de advantages, the union of which was to be deſired. 


operate in the choice of the perſon to whom ſo im- 
portant-a truſt was to be confided, This end will be 


any pie- oſtabliſhed body, but to men, choſen by 


jar conjunQure, - _ Ob ett Fr pes 
lt was equally deſireable, that the immediate elec» 

ton ſhould be made by men moſt capable of analiz- 

ng the qualities adapted to the flation, and acting 


judicious, combination of all the reaſons and in- 
luce ments that were proper to govern their choice. 
A [mall number of perſous, ſelected by their fellow 
titzens from the general maſe, will be moll likely to 
oteis the information and diſcernment requiſite te 
complicated an inveſtigation. |. 285 

It was alſo peculiarly defireable, to afford as little 
pportuniry as poſſible to tumult and diſorder. _This 


e adminiſtration of the government, as the preſident 


ave been ſo ily concerted in the ſyſtem under 
n Gderation, promiſe an effeQtual ſecurity againſt 
us miſchief. The choice of /evera/ to form an in- 


wnvulſe the community, with any extroardinary or 
molent movements, than the choice of one who was 


and as the eleQors, choſen in ach Rate, are to 
vide Federal Farmer, n 


It was deſireable, that the ſenſe of the people ſhould 


aiwered by committing the right of making it, not 


+ people bor the ſpecial purpo.e, nd at the parti- 


vil was not leaſt to be dreaded in the election of a 
nagiſtrate, who was to have ſo important an agency in 


himſelf to be the final ohject of the public wiſhes. 


* 


nder circumſtances favourable to deliberation and to 1 


o the United States. But the precautions which 


mediate” body of eleQors; will be much leſs apt to | 


"5 7 K ; . 1 , * * : 8 * a n 
— ” 4 4 7 * F 2 bh 


2 THE FEDERALTSP 


aſſemble and vote in the flate, in which they «iſe: 
choſen, this detached' and divided ſituation willlMyirtc 
expoſe them much leſs to heats and ferments, whicMWpci1 
might be communicated from them to the people non 
than if they were all to be convened at one time vill 
in one place. ä EO SET Was ; WIS An 
Nothing was more to be defired,' than that every: t. 
practicable obſtacle ſhould be oppoſed to caballiſiuar 
intrigue and corruption. Theſe moſt deadly adver le m. 
ſaries of republican government might naturally hay his 
been expected to make their approaches from mor the 
than one quarter, but chiefly from the deſire ifþdvan! 
foreign powers to gain an improper aſcendant in oaff|:&io 
councils, How could they better gratify this, tha ies, 
by raiſing a creature of their own to che chief magiMpikin 
ſtracy of the union? But the convention have guard AlL 
againſt all danger of this fort with the moſf-providen{ſſc pla 
and judicious attention. They have not made the pec 
appointment of the preſident to depend on any pre ns as 
exiſting bodies of men who might be tampered witMtpreſe 
beforehand to proſtitute their votes; but they hay ent, 
referred it in the firſt inſtance to an immediate act me fi 
eee, America, to be exerted in the choice e to 
perſons for the temporary and ſole purpoſe of makioernme 
the appointment. And they have exeluded fron major 
elegibility to this truſt, all thoſe who from ſituat io reſide: 
might be ſuſpected of too great devotion to the pre ,, 
ſident in office. No ſenator, repreſentative, or othe e unſa 
perſon holding a place of truſt or profit under th e, it 
United States, can be of the number of the elector- Vuſe of 
Thus, without corrupting the body of the people, th Nes, 
immediate agents in the election will at leaſt entebtes, t 
upon the taſk, free from any ſiniſter byaſs. Theifaliftec 
tranſient exiſtence, and their detached ſituation This 
already taken notice of, afforded a ſatisfactory proifÞ®®t the 
pect of their continuing ſo, to the concluſion of ii war 
The buſineſs of corruption, when it is to embrace ih the 
conſiderable a number of men, requires time, as we sue ar 
as means, Nor would it be found eaſy ſuddenly t Y elevat 
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bark them, diſperſed, as they - wou'd be over 
dirteen Nates, in any combinations founded upon 
notives, Which though they could not properly be 
nominated corrupt, might yet be of a nature to 
nil-ad them from their duty, _— 1 

Another and no leſs important defideratum was, 
that the executive ſhould be independent for his con- 
tiouance in office on all, bat the peaple themſelves. 
He might otherwiſe be tempted to ſacrifice his duty 
whis complaifance :or thoſe whote favor was neceflary 
t the daration of his official conſequence. This 
dvantage will alſo. be ſecured, by making his re- 
tion to depend on a ſpecial body of repreſenta- 
ves, deputed by the ſociety for the ſingle purpoſe of 
naking the important choice. En. 

All theſe advantages will be happily combined in 
te plan deviſed by the convention, which is, that 
he people of each ſtate ſhall chooſe a number of | 
bus as electors, equal to the number of ſenators and 
epreſentatives of ſuch ſtate in the national govern- 
nent, who hall aſſemble within the fate and vote for 
bme fit perſon as preſident. Their votes, thus given, 
e to be tranſmitted to the ſeat of the national go- 
rrament; and the perſon who may happen to have 

majority of the wkole number of votes, will be the 
reſident. But as a majority of the votes might not 
ways happen io centre on one man, and as it might | 
te unſafe to permit leſs than a majority to be conclu- 
be, it is provided, that in ſuch a contingency, the 
vuſe of repreſentatives ſhall ſele out of tbe candi- 
es, who ſhall have the five higheſt numbers of 
des, the. man who in their opinion may be beit 
ulified for the office. | 1 ) 

This proceſs of election affords a moral certainty, 
at the office of preſident, will never ſall io the lot of 
y man, who is not in an eminent degree endowed 
th the requiſite qualifications. Talents for low in- 
gue and the little arts of popularity may alone ſuſſice 
elevate a man to the firſt 5 in a ſingle * 

* 0 at 


2% THE FEDERALIST. 


but it will require other talents and à different kin: 
of merit to eſtabliſh him in the eſteem and confidend f 
of the whole union, or of ſo conſiderable a portio 
of it as would be neceſſary to make him a ſucceſfi th 
candidate for the diſtinguiſhed office of preſident Mu 
the United States. It will not be too ftrong to ſa 
that there will be a conſtant probability of ſeeing th 
"Ration filled by characters pre-eminent for ability au aan 
virtue. And this will be thought no inconſiderab ain 
recommendation of the conſtitution, by thoſe, W. Int-; 
are able to eſtimate the ſhare, which the executive ifs i 
every government muſt neceſſarily have in its go the 
or ill adminiſtration. Though we cannot acquieſq wuld 
in the political hereſy of the poet who fays— et! 
44 For forms of government let fools conteſt— _ 
<< That which is beſt admĩniſtred is beſt.” 


— yet we may ſafely pronounce, that the true teſt , 
a good government is its aptitude and tendency . / 
produce a good adminiſtration, '  —_ 
The vice-preſident is to be choſen in the ſau Gr 
manner with the preſident ; with this difference, ti G9. 
the ſenate is to do, in reſpect to the former, what | 
to be done by the houſe of repreſentatives, in reſpe 
to the latter. SC EET GE, 
The appointment of an extroardinary perſon, Me pla: 
vice-preſident, has been objected to as ſuperfluous, 2 ir: 
not miſchievous. It has been alledged, that it wou ich 
have been preferable to have authoriſed the ſeni The 
to elect out of their own body an officer, anſweriſſe exec 
to that deſcription. But two conſiderations ſeqrited | 
t jauſtify the ideas of the convention in this reſpe „vel 
One is, that to ſecure at all times the poſſibility ofÞapart 
definitive reſolution of the body, it is neceſſary thi there 
the preſident ſhould have only a caſting vote. AW", th 
to take the ſenator of any ſtate from his ſeat I nior, 
ſenator, to place him in that of preſident of Wen m. 
ſenate, would be to exchange, in regard to the ti That 
from which he came, a conſtant a conting 1s ti 
92 | v0 
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ne. The other conſideration is, that as the vice- 
ident may occaſionally become a ſubſtiſtute for. 
te preſident, in the ſupreme executive magiltracy, 
il the reaſons, which recommend the mode of elec- 
ion preſcribed for the one, apply with great, if not 
tith equal force to the manner of appointing the 
aher. It is remarkable, that in this as in moſt other 
nſtances, the objection which is made, would lie 
yainlt the conſtitution of this ſtate. We have a lieute- 
znt-governor choſen by the people at large, who pre- 
des in the ſenate, and is the conſtitutional ſubſtitute 
br the governor in caſualties ſimilar to thoſe, which 
would authoriſe the vice-preſident to exerciſe the au- 
borities and diſcharge the duties of the preſident. . . 
1 3 5 PUBLIUS. 
NUMBER ONYX i: - 
The ſame View continued, with a Campariſon 
between the Preſident and the King of 
Great-Britain on the one Hand, and -the 
Governor of New-York on the other. 


PROCEED now to trace the real characters of 
| the propoſed executive as they are marked out in 


ka ſtrong light the unfairneſs of the repreſentations 
bich have been made in regard to 1t. 


The firſt thing which ſtrikes our attention is, that 
he executive authority, with few exceptions, is to be 
ted in a ſingle magiſtrate. This will ſcarcely, 
never, be conſidered as a point upon which any 
pmpariſon can be grounded; for if in this particu- 
ir there be a e to dhe king of Great-Bri- 
uin, there is not leſs a reſemblance to the Grand 
ignior, to the Khan of Tartary, to the man of the 
en mountains, or to the governor of New-York. 
That magiſtrate is to be elected for four years 
| is to be re- eligible as often as the people of the 
—— 2 United 


* 


e plan of the convention. This will ſerve to place 
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United States ſhall think him worthy of their conf 
dence. In theſe circumſtances, there is a total dif. 
fimilitade between him and a king of Great-Britain ; 
who is an hereditary monarch, poſſeſiingithe crown as {ll enc* 
a patrimony deſcendible to his heirs forever; but ne © 
there is a cloſe analogy between him and a governo 
of New-York, who is elected for three years, and is 
re-ehgible without limitation or intermiſſion. I 
we conſider how much leſs time would be requiſnte 
for eſtabliſhing a dangerous influence in a fingle ſtate, 
than for eſtabliſhing a hike influence throughout the 
Uaited States, we muſt conclude that a duration 0 
four years for the chief magiſtrate of the union, is a 
degree of permanency far leſs to be dreaded in that 
office, than a duration of three years for a correſpon- 
dent office in a ſingle ſtate. 8 4 
The preſident of the United States would be liable 
to be impeached, tried, and upon conviction obs * 
treaſon, bribery, or other high crimes or miſde- Mich 
meanors, removed from office ; and would afterwardsMW The 
be liable to proſecution and puniſhment-in the ordi - the 
nary courſe of law. The perſon of the king of Great-" | 
Britain is ſacred and inviolable : There is no con- actu 
ſtitutional tribunal to which he is amenable'; n pow 
uniſhment to which he can be ſubjected without 134 
involving the criſis of a national revolution. In this den, 
delicate and important circumſtance of perſonal" grei 
reſponſibility, the preſident of confederated America exp: 
would ſtand upon no better ground than a governor bott 
of New-York, and upon worſe ground than they inc. 
governors of Virginia and Delaware. 5 to th 
The preſident of the United States is to have pou ume 
td return a bill, which ſhall have paſſed the two ' Jaws 
branches of the legiſlature, for re-conſideration; and office 
the bill ſo returned is not to become a law, unleſs upon ticu 


as fO | 


that re- conſideration it be approved by twa thirds ou 
both houſes. The king of Great-Britain, on his part 3 
ft 


has an abſolute negative upon the acts of the tw 
houſes of parliament, The diſute of that power fe 01 


\ confiderable time paſt, does not affect the reality of 
is exiſtence; and is to be aſcribed wholly to the 


. n 
; c:owa's having found the means of ſubſtituting influ. 
2; WM ence to authority, or the art of gaining a majority in 


one or the other of the two houſes, to the neceſſity of 
exerting a prerogative which could ſeldom be exerted 
zithout hazarding f6me degree of national agitation, 
The qualified negative of the preſident differs widely 
nel ſom this abſolute negative of the Britiſh ſovereign ; 
nd tallies exactly with the reviſionary authority of 
the council of reviſion of this ſtate, of which he 
rovernor is a conſtituent part, In this reſpect, the 
aher of the preſident would exceed that of the gover- 
dor of New- Vork; becauſe the former would poſſeſs 
n-Mi:gly what the latter ſhares with the chancellor ang. 
judges ; But it would be preciſely the ſame with that 
of the governor of Maſſa chufetts, whoſe: conſtitution, 
i; to this article, ſeems to have been the original from 
zich the convention have copied. = 

The preſident is to be the commander in chief of 
the army and navy of the United States, and of the 
at- mlitia of the ſeve al ſtates when called into the 
a-“ 2fual ſervice of the United States. He is to have 
power to grant reprieves and pardons- for offences 
* againſt the United States except in caſes of impeachs 


' preis ſuch meaſures as he ſhall judge neceſſary and 
call” expedient ; to convene on e — occaſiony 
zor boch houſes of the legiſlature, or either of them, and 
in caſe of diſagreement between them with reſpect 
' to the time of adjcurnment, to adjourn them to ſuch 
ume as he ſhall think proper; to take care that the 
' laws be faithfully executed; and to eommiſſioa all 
officers of the United States.“ In moſt of theſe 
wticulars the power of the preſident will reſemble 
ally that of the king of Great-Britain and of the 
povernor f New-York. | The moſt material points? 
difference are theſe —Firf. The preſident. wil 
ye only the occaſional command of ſuch part of the 
| TI militia 


nent; to recommend ta the conſideration of con- 
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militia of the nation, as by legiflative\provifion my 
be called into the actual ſervice of the union. Tue 
king of Great Britain and the governor of New Vork 
have at all times the entire command of all the militi; 
within their ſeveral juriſdictons. In this article 
therefore the power of the preſident would be interior 
to that of either the monarch or the governor. Second; 


The prefident is to be eommander in chief ot the pir: 
army and navy of the United States. In his reſpeci lan 
his authority would be nominally the ſame: with tha {rec 
of the king of Great-Britain, but in ſubſtance much poſit 
inferior to it. It would amount to nothing more than nor 
the ſupreme command and directien ef the mihtan iy 
and naval forces, as firſt general and admiral of the inio 
confederacy ; while that of the Britiſh King etendi and 
to the declaring of war, and to the rai/ing and regu the 
lating ot fleets and armies; all which by the” coniti pard 
tution under conſideration, would appertain to th cour 
legiſlature.“ The governor ef 'New- York, on thay from 
other hand, is by the conſtitution of the ſtate veſtec Wou 
only with the command of its militia: and navy. Bull be 
the conflitutions of ſeveral of the ſtates; exgreſsly de unde 
. Clare their governors to be commanders in chief aff pubii 
well of the army as navy; and it may well be a-queſ from 
tion whether thoſe of New-Hampffire and Maſſachu i the « 
3 in particular, do not in this inſtance 0 Mica 
larger powers upon their reſpecti ve governors, thang ence 
could be claimed by a preſident of the United States the 
wa 268 e _ 
MA writer in a Pennfylvanie- under the fignature © re; 
Tamony, has afferted — the-king of Great-Britain owes hij fre 
rerogatives as commander in chief to an annual mutiny bil ,“ 
The truth is on the contrary, that l. is prerogative in-this reſp to Ju 
is immemorial, and was only diſputed © contrary. to all feaſogf eco! 1 
and precedent,” as Blackſtone, vol. 1. page 26 1 er ue. 
by the long parhament of Charles Firſt; but by the atute th « 8 : 
23th of Charles Second, chap. 6. it was declared to be in t ota 
king alone, for that the ſole ſupreme government and comma aid 
of the militia within his majeſty's realms. and dominicns, ande York 
all forces by ſea and land, and of alk forts. and places of ſtrene!! 2 
EVER WAS AND 1s the undoubtcd right of 2 majeſty and hi he P 


* royal predecetſors kings and queene of England, and that bei ture 1; 
- 2 9 houfe of parliament cannot nor ought to we 
Co | : 
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ſiird, The power of the preſident in reſpect to par- 
dns would extend to all caſes, except theſe of impeach= 
1% The governor. of New-York. may pardon in 
all caſes, even in- thoſe of impeachment, except for 
treaſon and murder. Is not the power of the gover- 
nor in this article, on a calculation of political conſe- 
quences, greater than that of the preſident ; All con- 
piracies and plots againſt the government, which 


creened from puniſhment of every kind, by the inter- 
polition of the prerogative of pardoning. . It a gover- 
nor of New. York therefore ſhould be at the head of 
any ſuch conſpiracy, until the defign had been xipened 
into actual hoſtility, he could enſure his accomplices 
and adherents an entire impunity. | A preſident of 
the union on the other hand, though he may even 
pardon treaſon; | when .proſecuted in the ordinary 
courſe of law, could ſhelter no offender in any degree 
fom the effects of impeachment and conviction- 
Would not the proſpect of a total indemnity for all 
the preliminary ſteps be a greater temptation to 
de undertake and perievere in an enterpriſe againſt the 
public. liberty than the mere proſpect of an exemption 
el from death and conſiſcation, if the final execution os 
wall the de ſig a, upon an actual appeal to arms, ſhould 
te miicarry ? Would this latt expectation have any influe 
all ence at all, when. the probability was computed that 
es ihe perſon who was to afford that exemption mighd 
ri bimielf be involved in the conſequences of the mea- 
fore ; and might be incapacitated: by his agency in 
it, from affording the defred/impunity > The better 
to judge of this matter, it will de neceſſary to 
recotiect that by the propoſed. conilitution. the offence 
of treaſon is limited to levying war upon the United 
* dtate>, and adhering to their enemies, giving them 
"aid and comfort,“ and that by the laws of New- 
York it is confined within ſimilar bounds.— Fourtb. 
The pre ident can only adjourn the national legiſſa 
lure in the ſingle caſe of diſagreement about tue _ 


/ 


have not been matured into actual treaſon, may be 


+ £ 4 


„„ 
of adjournment, The Britiſh monarch. may prorogue 


er even diſſolve the parliament. The governor of 
New-York may alſo prorague the leg ſlature of this 
ftate for a limited time; a power which in cer. 
tain fituations may be employed to very important 
| purpoſes. e 

- The preſident is to have power with the advice and 
conſent of the ſenate to make treaties; provided two 
thirds of the ſenators preſent-concur, The king of 
Great-Britain is the ſole and abſolutę repreſentative 
of the nation in all foreign tranſactions. He can of 
his own accord make treaties of peace, commerce, 
alliance, and of every other deſcription. It has been 


inſinuated, that his authority in this reſpeQ is not 


concluſive, and that his conventions with foreiga 
powers are ſubject to the reviſion, and ſtand in needof 
the ratification of parliament, But ] believe this doc- 
trine was never heard of till it was broached upon 
the preſent occaſion. Every juriſt“ of that kingdom 
and every other man acquainted with its conſtitution 
knows, as an eſtabliſhed fact, that the prerogative of 
making treaties exiſts in the crown 1a its utmoſt ples 
nitude; and that the compacts entered into by the 
yoval authority have the moſt ete legal validity 
and perfection, independent of any other ſanction. 
The parliament, it is true, is ſometimes ſeen employ · 
ing itſel in altering the exiſting laws to conform them 
to the ſtipulations in a new treaty ; and this may have 
poſſibly given birth to the imagination that its co- 
operation was ne eſfary to the obligatory efficacy of 
the treaty. But this parliamentary interpoſition pro- 
ceeds from a different cauſe; trom the neceſlity of 

adjuſting a moſt artificial and intricate ſyſtem of 
revenue and commercial laws to the changes made in 

them by the operation of the treaty ; and of adapting 
new proviſions and precautions to the new ſtate of 

things, to keep the machine from running into diſor- 
der. In this reſpect thereſore, there a 
7 . h | | i „ „ I 


* vide Blackſtone's Commentaries, vol, 3. page 257+ 
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jon between the intended power of the preſident, 
id the actual power of the Britiſh ſovereign. The 
me can perform alone what the other can only do- 
yich the concurrence of a branch of the legiſlature. 
k muſt be admitted that in this inſtance the power ob, 
tie federal executive would exceed that of any ſtate 


d Wl exccutive. But this ariſes naturally from the excluſive 
o poſſeſſion by the union of that part of the ſovereign 
of Wl power which relates to treaties. If the confederacy” 


yere to be diffolved, it would become a queſtion, 


of I vhether the executives of the ſeveral Rates were not 
e, Whlely inveſted with that delicate and important 
n prerogative. „ 

ot The preſident is alſo to be authoriſed to receive 
za mbaſſadors and other public minifters. This, though 
of n has been a rich theme of declamation, is more 
c- WM: matter of dignity than of authority. It is a cir-" 
In Wcmſtance, which will be without conſequence in the 
mn W:iminiſtration of the government; and it was far 
n Wnore convenient that it ſhould be arranged in this 
of WM nanner, than that there ſhould be a neceſſity of eon- 
rs Wi 1cning the legiſlature, or one of its branches, upon 
Ee WMevery arrival of a foreign miniſter; though it were 


y nerely to take the place of a departed predeceflor. 
1. The prefident is to nominate, and with the advice 
-g conſent of the ſenate to appoint ambaſſadors and 
mn Hoher public miniſters, judges of the ſupreme court, 
e nd in general all officers of the United States eſta- 
- {Wiſhed by law, and whoſe appointments are not other - 
of Wile provided for by the conſtitution. The king of 
- bwreat-Britain is emphatically and truly ftiled the 
of Whuntain of honor. He not only appoints to all offices, 
of bot can create offices, He can confer titles of nobi- 
nity at pleaſure ; and has the diſpoſal of an immenſe 
7 umber of church preferments. There is evidently 


— 
— 


great inferiority, in power of the preſident in 
dis particular, to that of the Britiſh king; nor is it 
equal to that of the governor of New-York, if we are 
v 1aterpret the meaning of the conſtitution of 2 


9 7 
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ſtate by the Le which has obtained under it. 
The power of appointment is with us lodged in a 
gouncil compoſed of the governor and four members 
of the ſenate choſen by the aſſembly. . The governor 
claims and has frequently exerci/ed the right of nomi- 
nation, and is extitled to a calting vote in the appoint- 
ment. If he really has the right of nominating, his 
authority 1s in this reſpect equal to that of the pre. 
dent, and exceeds it in the article of the caſting vote. 
In the national government, if the ſenate ſhould be 
divided, no appointment could be made: In the 
government of New-York, if the council ſhould be 
divided the governor can turn. the ſcale and confirm 
his own nomination*. If we. compare the publicity 
which muſt neceſſarily attend the mode of appoint- 
ment by the preſident. and an entire branch of the 
national legiſlature, with the privacy in the mode of 
appointment by the governor of New-York, cloſet- 
ted in ſecret appartment with at moſt four, and fre- 

uently with only two perſons; and if we at the 
ame time conſider how much more eaſy it muſt be 
to influence the ſmall number of which a council o 
appointment conſiſts, than the conſiderable number 
of which the national ſenate would conſiſt, we canno 
heſitate to pronounce, that the power of the, chie 
magiſtrate of this ſtate in the diſpoſition. of offices 
muſt in praQice be greatly ſuperior to that of the 
chief magiſtate of the union. OTE 
Hence it appears, that except as to e gere 
rent authority of the preſident in the article of trea- 
ties, it would be difficult to determine whether tha 
magiſtrate would in the aggregate poſſeſs more or 
leſs power than the Povernor of New-York. And it 

„ F 

* Candor however demands an acknowledgment, that 1 dc 
not think the claim of the governor to a right of nomination 
welt founded, Vet it is always juſtifiable to reafon from the 
practice of a government till its propriety has been conſtitution- 
ally queſtioned. And independent cf this claim, when we fak 
into view the other conſideration, and purſue them through all 
their conſequences, we ſhall oe juclined to draw m 
tame concluſion, | 
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t. ppears yet more unequivocally that there is no 
a WJ pretence for the parallel which has been attempted 
rs WY between him and the king of Great-Britain. But 
or Wl to render the contraſt, in this reſpect, ſtill more 
i- Wl friking, it may be of uſe to throw the principal 
t- WY circumſtances of diſſimilitude into a cloſer groupe. 
Is The preſident of the United States would be an 
6. Wi oficer elected by the people for four years. The 
e. king of Great-Britain is a perpetual and hereditary 
be prince. The one would be amenable to perſonal 
he WE puniſhment and diſgrace : The perſon of the other 


h ſacred and inviolable. The one would have a 


m nalied negative upon the acts of the legiſlative 
ty I body : The other has an ab/o/ute negative. The 
t- ne would have a right to command the military and 
he WW naval forces of the nation: The other in addition 
of to this right, -poſſeſſes that of declaring war, and of 
et · ¶ ing and regulating fleets and armies by his own 


re- authority, The one would have a concurrent power 
with a branch of the legiſlature in the formation of 
treaties : The other is the /ole poſſefſor of the power 
of making treaties. The one would have a like 
concurrent authority in appointing to offices : The 
other is the ſole author of all appointments. The 
one can confer no privileges whatever: The other 
ces ean make denizens of aliens, noblemen of com- 
noners, can erect corporations with all the rights 
ineident to corporate bodies. The one can preſcribe 
ur- no rules concerning the commerce or curreney of the 
da- nation: The other is in ſeveral reſpects the arbiter 
of commerce, and in this capacity can eftabliſh mar- 
or kets and fairs, can regulate: weights and meaſares, 
can lay embargoes for a limited time, can coin money, 
ars can authoriſe or prohibit the circulation of foreign 
coin. The one has no particle of ſpiritual juriſdic- 
uon: The other is the ſupreme head and governor 
of the national church What anſwer ſhall we give 
lo thoſe who would purſuade us that things ſo unlike 
flemble each other — The ſame. that ought to be 

„23 
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iven to thoſe who tell us, that a gqvergment, ths 
Tools power of which would be fn the ee i the 
elegtive and periodical ſervants of the people, js a; 
ariſtocracy, a mona;chy, and a deſpotilm.. 
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5 | | ; "of . 
The ſame View continued in Relation to t 
 "Uniry of the Executive, and with a 
Examination of the Praject of an Executing 

Council. e , > IH 


. FF HERE is an idea, which is not without its advo 
cates, that a vigorous executive is inconſiſten 

with the genius of Tepublican government. The 
enlightened well wifhers to this ſpecies of governmenWhr:cut 
muſt at leaſt hope that the ſuppoſition is deſtitute e 
foundation; fince they can never admit its trutb 
without at the ſame time admitting the condemaatioe 
of their own principles. Energy in the executive! 
a leading character in the definition..of good govert 
ment. It is eſſential to the proteRion of the com 
munity againſt foreign attacks: It is not leſs effenti; 
to the ſteady adminiftration of the laws, to the pre 
tection of property againſt thoſe irregular und high 
Handed combinations, which ſometimes interrupt itt 
ordinary courſe of juttice, to the ſecurity of hbertWrner 
- againft the enterpriſes and aſſaults of ambition, Y pow 
faction and of anarchy. Every man the leaſt conver 
fant in Raman ſtery, knows how often that republi 
Was obliged to take refuge in the abſolute power of. 
 finglte man, under the formidable title ,of« diftater 
as well againſt the intrigues of ambitious.individuals 
who aſpired to the tyranny, and the feditions iipute⸗ 
whole clafſes of the community, whoſe conan 
threatened the exiſtence of all government, a8 * 


conqueſt and deſtruction of Rome. 
There can be no need however, to multiply argue 


cution : And a government il 
it may be in theory, muſt be in Practice a bad 


government. 


ſenſe will agree in the neceſſity of an energetic exe- 
cutive, it will only remain to inquire, what are the 
ingredients which conſtitu'e this energy—how far 
an they be combined with thoſe other ingredients 


bw far does this combination characteriſe the plan 
nich has been reported by the convention ? 
The ingredients which conftitute energy in the 


hon for its ſupport —competent powers. 

The ingredients which — hor ſafety in the 
publican ſenſe are, a due dependence on the 
rople —a due reſponſibility. 

Thoſe politicians and ſtateſmen, who ove been 
e moſt celebrated for the ſoundneſs of their prinei- 


ergy as the moſt neceſſary qualification of the 
rmer, and have 
power in a fingle hand ; while they have with 
qua] propriety conſidered the latter as beſt . 
deliberation and wiſdom, and beſt ca culated t 
mciliate the confidence of the , and to ſecur 

heir privileges and intereſts. - | 
That unity is conduſive to energy will not 5 
Iputed. Decifion, activity, ſecrecy and diſpatch, will 
erally charaQeriſe fl) rf In | of 
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de invaſions of external enemies, who menaced the 


nents or examples on this head. A feeble executive 

inplies a feeble execution of . overnment. A 

ſeeble execution is but another phrat e for a bad exe. 
ecyted, whatever 


Taking it for granted, therefore, that all men of. 


viich conſtitute ſafety in the republican ſenſe ? And. 


recutive, Arey unity—duration—an adequate pro- 


les, and for-the juſtneſs of their views, have declared 
favor of a ſingle executive and a numerous legiſ- 
tive. They have with great propriety conſidered 


one man, 


— 


regarded this as moſt applicable | 


* 
* * 
_ 
\ 
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plurality of | thoſe magiſtrates. ' That the diſſen 
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in a much more eminent degree chan the procted pol 


ings of any greater number ; and in praportion as 
the Cas the increaſed, theſe: qualities will be 
D.. e, 

This unity may be deſtroyed in two ways; either 
by veſting the power in two or more magiſtrates of 
equal dignity and authority; or by veſting it oſtenſi- 
bly in one man, ſabject in whole on in part to the 
controul and co-operation of others, in the capacity 
of counſellors, to him. Of the firſt the two contuls of 
Rome may ſerve as an example; of the laſt we ſhall 
find examples in the conſtitutions of ſeveral of the 
itates. New-York, and New- Jerſey, if I recolle& 
right, are the only ſtates, which have entruſted the 
EXecutive authority ' wholly: to ſingle men“. Both 
theſe methods of deſtroying the unity of the execu- 
tive have their partiſans ; but the votaries of an exe- 
cutive council are the moſt numerous. They are 
both liable, if not to equal, toſtmilar objections, and 
may in moſt lights be examined in conjunction. 

The experience of other nations will afford little 
inſtruction en this head. As far however as it teache 
any thing, it teaches us not to be enamoured of plu 
rality in the executive. We have ſeen that the 
Achæans on an experiment of two prætors, were 18 
duced to aboliſn one. The Roman hiſtory record 
many inſtances of miſchiefs to the republic from the 
diſſentions between the conſuls, and between thi 
military tribunes, who were at times ſubſtituted tc 
the conſuls. But it gives us no ſpecimens. of. an 
| peculiar advantages derived to the ftatey from t 


ſention 
they le 
and di 
they di 
ſuprem 
of a pl 
rate th 
in the x 


tions between them were not: more frequent 

advert to the ſingular poſition in which the republ 
was almoſt continually placed, and rigs, 99” 
| | 2; FE APR OY b eee rg} z pon 
Ne Vork has no council except for the fingle purpoſe 
appointins to offices; Kew — a council, whom ! 
governor may conſult, But I think from the terms of the cot 
ſtitution their reſolutions do not bind hum. 


TRE FEDERA LIST. 243 


policy pointed out by the circymſtances of the ſtate, 
and purſued by the conſuls, of making a diviſion of 
me government between them. The patricians en- 
raged in a perpetual ſtruggle with the plebeians for 
re preſereation of their .antient authorities and 
(WH dignities ; the conſuls, who were generally choſen out 
- of th: former body, were commonly united by the 
e perſonal intereſt they had in the defence of the pri- 
y Wl vileges of their order. In addition to this motive of 
WH union, after the arms of the republic had conſiderably 
WY expanded the bounds of its empire, it became an 
e eſtabliſned cuſtom with the conſuls to divide the 
a adminiitration between themſelves. by lot; one of 
e them remaining at Rome to govern the city and its 
h environs ; the other taking the command in the more 
- ditant provinces. This expedient muſt no doub: 
have had great influence in preventing thoſe colliſions 
and rivalſhips, which might otherwiſe have embroiled 
the republic, —_ 5 „ | 
But quitting the dim light of hiſtorical. reſearch, 
and attaching ourſelves purely to the diflates of rea- 
lon and good ſenſe, we ſhall diſcover much greater 
cauſe to reject than to approve the idea of plurality 

in the executive, under any modification whatever. 
Wherever two or more perſons are engaged in any 
common enterprize or purſuit, there is always danger 
of difference of opinion. If it be a public truſt or 
office in which they are cloathed with equal dignity . 
and authority, there is peculiar danger of perſonal 
emulation and even animoſity. From either and 
ny especially from all theſe cauſes, the moſt bitter diſ- 
u {entions are apt to ſpring. Whenever theſe happen, 
ul they leſſen the reſpectability, weaken the authority, 
vi ind diſtract the plans and operations of thoſe whom 
I" they divide. If they ſhould upfortunately aſſail the 
i fupreme executive magiſtracy of a country, _—_—_— 
fa plurality of perſons, they might impede or fruſ- 
batte the moſt important meaſures of the government 
n che moſt critical emergencies of the ſtate, AnJ 
ed a what 


— 
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what is fill worſe they might ſplit iche'communiof crc 
into violent and irreconciliable factions, adherin ! di 
differently .to the different individuals who compolei 
the mag :ltracy. EEO BET | 
Mien often oppoſe a thing merely becadſe they hay ud v 
had no agency in planning it, or becauſe it may hay lich 
been planned by thoſe whom they diſſike. But if the duſo 
have been conſulted and have happened todiſapproveſWlites 
oppoſition then becomes in their eſtimation an indi\WMingrec 
penſible duty of felf love. They ſeem to think them nnd tl 
ſelves bound in honor, and by all che motives of per ¶ ondu 
ſonal infallibility to defeat the ſucceſs of what has beei the 
reſolved upon, contrary to their ſeniiments. Men offÞvuld 
upright and benevolent tempers have too many op lt n 
portunities of remarking with horror, to what deſ{ith p 
perate lengths this diſpoſition is ſometimes Tarried Mp to a 
and how often the great intereſts of ſoeiety are ſacri}Mthor 
 ficed to the vanity, to the conceit and to the obſtinaei rely 
of individvals, who have credit enough to make theiWough 
ve aud their caprices in ereſting to-mankindp the 
Perhaps the queſtion now before the public may in ic}Þonitit 
conſequences afford melancholy proofs of the effgWicniit 
of this deſpicable frailty, or rather deteftable vict᷑ i Id 
the human character, 5 tem 
Upon the principles of a free government, inconjſſÞ"it, 1 
veniencies from the ſource juſt mentioned mult ne ne t 
ceſſarily be ſubmitted to in. the formation vf the letive 
giſlature; but it is unneceſſary and therefore unwiind dil 
to introduce them into the conſtitution of the eu But 
cutive. It is here too that they may be moſt perniſſſ the « 
cious. In the legiſlatuce, promptitude of deciſion i" as t 
ofrener an evil than a benefit. The differences 
opinion, and the jarrings of parties in that depart 
ment of the government, though they may ſomerime 
obſtruct ſalutary plans, yet often promote diliberatic te. 
and circumſpection; and ſerve to check exceſſes i in 
the majority. When a reſolution too is once take ng: 
the oppoſition muſt be at an end. That reſolution is , Ma 
law, and reſiitance to it puniſhable, 'But no favouraune® 
© ET SS circumſlance 


— 
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ticumſtances palliate or atone for the diſadvantages 
o diſſention in the executive department. Here 
they are pure and unmixed. There is no point at 
nich they ceaſe to operate. They ſerve to embarraſs 
ad weaken / the execution of the plan or meaſure, to 
nich they relate, from the firſt Rep to the final con- 
cufion of it. They conftantly counteract thoſe qua - 
ltjes in the executive, which are the moſt neceſſary 
ingredients in its compoſition, vigour and expedition, 
and this without any counterballancing good. In the 
condut of war, in which the energy of the executive 
b the bulwark of the national ſecurity, every thing 
wuld be to be apprehended from its plural.ty, _ 
It muſt be confeſſed that theſe obſervations apply 
ith principal weight to the firſt caſe ſuppoſed, that 
þ to a plurality of magiſtrates of equal dignity and 
thority; a ſcheme the advocates for wbich are not 
likely to form a numerous ſect: But they apply. 
ough not with equal, yet with conſiderable weight, 
the project of a council, whoſe concurrence is made 
pnititutionally neceſſary to the operations of the 
ſtenſible executive. An artful cabal in that council 
1d be- able to diſtract and to enervate the whole 
tem of adminiſtration. If no ſuch cabal ſhould 
it, the mere diverſity of views and opinions would 
one be ſafficient to tincture the exerciſe of the 'exe- 


d dil ã ꝗ ² ee itt, rt, 
But one of the weightieſt objections to a plurality 
the executive, and which lies as much againſt the 
aſt as the firſt plan, is that it tends to. conceal faults, 
d deſtroy reſponſibility. Reſponſibility is of two 
kinds, to, cenſure and to puniſhment. The firſt is 
te moſt important of the two; eſpecially in an elec- 
ne office, . Men, in public truſt, will much oftener 
K in ſuch a manner as to render them unworthy of 
King any longer truſted, than in fach a manner as 
Þ mace them obnoxious. to legal puniſhment. But 
e multiplication of the executive adds to the di fi- 
„ _- ai culty - 


tive authority with a ſpirit of habitual feebleneſs _ 
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eulty of detection in either cafe. It often becon 
2mpoſſible, amidſt mutual accuſations, to determine 
on whom the blame or the puniſkment of à perniciou 


meaſure, or ſeries of pernicious meaſures ought real] vid 
'to fall. Ft is ſhifted — with. ſo muc 
dexterity, and under ſuch plauſible appearances, tha plu 
the public opinion is left in ſuſpenſe about the rea of 
author. The circumſtances which may have led tai. 
any national miſcarriage or mis fortune are ſometimes (WF rel! 
complicated, that where there are a number of actor a5 | 
who may have had different degrees and kinds. of dar 
agency, though we may clearly ſee upon the who cou 
that there has been. miſmanagement, yet it may b and 
impracticable to ery ae, to whoſe account the evi lity 
which may have been incurred is truly chargeable. WM the; 
T was overruled by my council. Phe council efiic 
© were ſo divided in their opinions, that it was im adn 

© poſſible to obtain any better reſolution. on I 

© point,” Theſe and fimilar-pretexts are'conttant! il 2 is 

at hand, whether true or falſe. And who is ther pub] 
that will either take the trouble or incur the odiui nift 
of a ſtri ſcrutiny into the ſecret ſpringe of the tran] can 

| ation? Should there be fonnd = citizen zealoff king 
enough to undertake the anpromifing taſk, if thenlly to tf 

| ' happen to be a colluſion between the · parties concerneq there 
8 how eaſy is it to cloath the circumſtances with ſo mu cutiv 
| ty as to render it uncertain what was tg vern 
preciſe conduct of any of thoſe parties? the r 
In the fingle inſtance in which the governor of ti able 
ſtate is coupled with a council, that is in the appeinſiſ naſte 
ment to offices, we have ſeen. the miſchiefs of it I and x 
the view now under conſideration,” Scandalous a him 

| Eons to important offices have been mad Bu 
Some caſes indeed have been fo flagrant, that aL be pe 
ART IIS have agreed in the impropriety of ti the re 
thing. When enquiry has been made, the blau ibe pi 
has been laid by the governor on the members of i but tu 
council; who on their part have charged it ui Gr 
is nomination; While the people remain altoge Wl libice 
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x a loſs to determine by whoſe influence their in- 
zrelts have been committed to hands ſo unquah fied, | 
and ſo manifeſily improper, In tenderneſs to indi- 
riduals, I forbear to deſcend to particulars. 

It is evident from theſe conſiderations, that the 
plurality of the executive tends to deprive the e 
of the two greateſt ſecurities they can have ſor the 
faithful exerciſe of any delegated power, Fig. The 
ieſtraints of public opinion, which loſe their efficacy 
25 well on account of the diviſion of the cenſure atten- 
dant on bad meaſures among à number, as on ac- 
count of the uncertainty. on whom it ought to fall ; 
and /econdly, the opportunity of difcevering with faci- 
lit) and clearneſs the miſconduct of the perſons 
they truſt, in onder either to their removal from 
office, or to their actual puniſkment, in caſes. which 
admit · of it. 8 3 

Ia England the king is a perpetual magiſtrate; and 
it is a maxim which has obtained for the ſake of the 
public peace, that he is unaccountable for his admi- 
niftration, and his perſon ſacred. Nothing therefore 
can be wiſer in that kingdom than to annex to the 
king a conſtitutional eouneil, who may be reſponſible 
to the nation for the advice they give. Without this, 
there would be no reſpanſibility whatever in the exe 
eutive department, an idea inadmiſſible in a free go- 
vernment. Bat even there the king is not bound by 
the reſolutions of his council, though they are anſwer- 
able for the advice they give. He is the abſolute 
maſter.of his own conduct in the exerciſe of his office ; 
and may obſerve or diſregard the counſel. given to- 
lim at his te diſcretion. _ „ 
But in a republic, where every magiſtrate ought to- 
be perſonally reſponſible for his behaviour in office, 
tie reaſon which in the Britiſts couſlitution dictates 
ile propriety. of a council, not only ceaſes to apply 
but turns againſt the inſtitytion. In the monarchy _ 
of Great-Britain, it furniſhes a ſubſtitute for the pro- 
Ubited reſponſibility of the chief magiſtrate 3 7 — 

_ KIves 


tte chief magiſtrate himſelf. 


— * 4 


l. 


ſerves in ſome degree as a hoſtage to the national 
Juſtice for his good behaviour. In the American re. 
public it would ſerve to deſtroy, or would greatly 
diminiſh the intended and neceſſary rei ponſibllity of 
, i, 
The idea of a council to the executive, which hat 
fo generally obtained in the ſtate cogſtitutions, hat 
been derived from that maxim of republican jealouſy 
which conſiders power as ſafer in the hands of a num - 
ber of men than ef a fingle man, If the maxim 
ſhould be admitted to be applicable to the caſe, I 
ſhould contend that the advantage on that ſide would 
noi counterballance the numerous diſadvantages on 
the oppoſite fide. But I do not think the rule at all 


applicable to the executive power. TI, clearly concur! 


in opinion in this particular with a writer whom the 
celebrated Junius p:onounces to be deep, folid and 
* ingenious, that“ the executive power is more 
* eaſily confined when it is os“: That it is far 
more ſafe here ſhould be a ſingle object for the jea- 
| louſy and watchfulneſs of the people; and ina word, 
that all multiplication of the executive is rather dan- 
gerous than friendly to liberty. 


7 


A little conſideration will ſatisfy us, that the ſpecies 
of ſecurity ſought for in the multiplication of the 
executive is unattainable, Numbers muſt be ſo great 
as to render combination difficult z or-they are rather 
a ſource of danger than of ſecurity. The, united 
credit and influence of ſeveral individuals muſt be 
more formidable to liberty than the credit and in- 
fluence of either of them ſeparately. When power 
therefore is placed in the hangs of ſo ſmall a number 
of men, as to admit of their intereſts and views bein 
eaſily combined in a common enterprize, by an art 
beader; it becomes more liable to abuſe, and more 
dangerous when, abuſed, than if it be lodged in the 
hands of one man ; who, from the very n 
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n being alone, will be more narrowly watched 
nd more readily ſuſpected, and who cannot unite ſo 
| zeat a maſs of influence as when he is aſſociated with 


dabers, The decemvirs of Rome, whoſe name de- 
notes their number®, were more to be dreaded in their 
xfurpation than any*onE of them would have been. 
No perſon would think of propofing an executive 
much more numerous than that body; from fix to a 
dozen have been ſuggeſled for the number of the 
council. The extreme of thele numbers is not teo 
great for an eaſy combination; and from ſuch a 
combination America would have more to fear, than 
fom the ambition of any ſingle individual. A couneil 
w a magiſtrate, who is himſelf reſponfible'for what 
he does, are generally nothing better than a cg 
on his good intentions; are-often the inſtruments 
and accomplices of his bad, and are almoſt always 
a cloak to his faults... „F ODT Wes. 
| torbear to dwell upon the ſubje& of expence ; 
though it be evident that if the council ſhould be 
wmerous enough to anſwer the principal end, aimed 
at by the inſtitution, the ſalaries of the members, 
who muſt be drawn from their homes to reſide at the 


S504 KSB 5 f-wP Whoa ©> 


es Wea! of government, would form'an item in the cata- 
be WW gue of public expenditures, too ſerious to be in- 
at ¶ curred for an object of equivocal utility. ce 
er Iwill only add, that prior to the appearance of the 
ed Wcoaſtitution, I rarely met with an intelligent man 
be Whom any of the ſtates, who did not admit as the 
- nſult of experience, that the uvity of the executive 
er Nef this tate was one of the beſt of the diſtinguiſhing 
er ¶ieatures of our conſtitu tie. 
. 5 OY "20 TE RR PUBLIUS. | 
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The ſame View continued, in regard to thi 


Duration of the Offices 15 3 

a i t5ld rent, 
URATION in office has been mentioned as tl s its be 

2 ſecond requiſite to the energy of the executi y cri 
authority. This has relation to two objects: To th@Wovernn 
perſonal firmneſs of the executive magiſtrate in tHich t. 
employment of his conſtitutional powers; and public 
the ſtability of the ſyſtem of adminiſtration whiciW:(c of 
may have been adopted under his auſpices. ' Wire to 
regard to the firſt, it muſt be evident, that the longe Mrs; 
the duration in office, the greater will be the probaFWilance 
bility of obtaining ſo important an advantage. It i Hinſien: 


a general principle of human nature, that a man wi 
be intereſted in whatever he poſſeſſes, in proportion 
the firmneſs or precariouſneſs of the tenure, by whic 
he holds it; will be leſs attached to what he holds b 
a 'momentary or uncertain title, than to what he en 
. joys by a durable or certain title; and of courſe wi 
be willing to riſk more for the ſake of the one, tha 
for the ſake of the other. This remark is not le 
applicable to a political privilege, or honor, or true 
than to any article of ordinary property." The ing 
ference from it is, that a man acting in the capaciiſ 
of chief magiſtrate, under a conſciouſneſs, that in 
very ſhort time he nu lay down his office, will b 
apt to feel himſelf too little intereſted in it, to hazariiier than 
any material cenfure or. perplexity, from the ind 
. pendent exertion of his powers, or from encounterin h, wi 
the ill-humors, however tranſient, which may happeerſons 
to prevail either in a conſiderable part of the ſocieii ans of 
itſelf, or even in a predominant faction in the leg'{Wlution, 
lative body. If the caſe: ſhould only be, that le more 
. might lay it down, unleſs continued by a new choice cited, 
and if he ſhould be deſirous of being continued, 5 le peopl 
| | es _ 
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hes conſpiring with his fears would tend ſtill more. 
w#crfully to corrupt his integrity, or debaſe his for- 
itude, In either caſe. feebleneſs and irreſolution 
nult be the characteriſtics of the ſtation. 
There are ſome, who would be inclined to regard 
be ſervile pliancy of the executive to a prevailing, 
urrent, either in the community, or in the legiſlature 
$ its beſt recommendation. But ſuch men entertain 
xery crude notions, as well of the purpoſes for which 
overnment was inſtituted; as of the true means by 
hich the public happineſs may be promoted. The 
publican principle demands, that the deliberate. 
iſe of the community ſhould govern the conduct of; 
boſe to whom they intruſt the management of their 
fiirs; but it does not require an unqualified com- 
lailance to every ſudden breeſe of paſſion; or to every 
anfient impulſe which the people may receive from 
te arts of men, who Batter their prẽjudices to betray, 
eir intereſts. It is a juſt obſervation, that the 
pie commonly intend the PUBLIC Soÿ e This 
ten applies to their very errors. But their good ſenſe, 
culd deſpiſe the adulator, who ſhould pretend that 
bey always:rea/oa right about the a, of promoting 
t. They know. from experience, that they ſometimes, 
; and the. wonder is, that they ſo ſeldom err as 


hey do; beſet as they continually are by the wiles 
itious, the avaricious, the deſperate; by the arti- 
ces of men, who poſſeſs their confidence mare than 
dey deſerve it, and of thoſe who ſeek to poſſeſs, ra- 
er than to deſerveiit. When occaſions preſent them 
yes in whieh the: intereſts of the people are at va«, 
Lc with their (inclinations, it is the duty of the 
ſerſons whom they have appointed to be the guar- 
ans of thoſe intereſts, to withſtand the temporary 
eluſion, in order to give them time and opportunity 
r more cool and ſedate reflection. | Inſtances might 
cited, in which a conduct of this kind has ſaved 
e people from · very fatal conſequences of their own: 

: miſtakes, - 


# paraſites and fycophants by the ſnares of the am- 
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miſtakes, and has procured laſting \monuments of 
their gratitude to the men, who had had courage and 
magnanimity enough to ſerve them at the peril of 
their diſpleaſure. I 
Zut however inclined we might be to inſiſt upon ar 
unbounded complaiſance in the executive to the in 
clinations of the people, we can with no propriet 
contend for a like complaiſance to the humors of the 
legiſlature. The :atter may ſometimes Rand in op 
polition to the former; and at ather times the people 
may be intirely neutral. In either ſuppoſition, it is 
certainly deſireable that the executive ſhould be in 
fituation to dare to act his own opinion with vigour 
and deciſion. ES ; T1 
The ſame rule which teaches the propriety of 
partition between the various branches of power 
teaches likewiſe that this partition ought to be { 
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contrived as to render the one independent of th rhaps 
other. To what purpoſe ſeparate the executive of ill reſ 
the judiciary from the legſliative, if both the exe- Mie leg 
cut ive and the judiciary are fo conſtituted as to be at employ 
the abſolute devotion of the legiſlative? Such a ſepa · ¶ y an u 
ration muſt be merely nominal, and incapable of pre body, 4 
ducing the ends for which it was eſtabliſhed. It i Hnſentm 


one thing to be ſubordinate to the Jaws, and anothe 
to be dependent on the leg flative body. The firk 
oomports with, the laſt violates, the fundamental 

rinciples of good government ; and whatever may 
be the forms of the conſtitution, unites all power ii 
the ſame hands. The tendency of the legiſlative 
authority to abſorb every other, has been fully diſ 
played and illuſtrated by examples in ſome preceding 
numbers. In governments purely republican, thi: 
tendency is almoſt irreſiſtable. The repreſentativ 
of the prople, in a popular aſſembly, ſeem- ſometin 
to fancy that they are the people themſelves, Anc 
betray ſtrong ſymptons of impatience and diſguſt 2 
the leaſt ſign of oppoſition from any other quarter, 
iche exeroiie of its rigats by either the — 0 

eg TE 


It m 
fears w 
not, wh 
rcomm 
leſigns, 
dnger | 
br the | 
adepen 
It car 
or any e 
ver 75 
wards 
ufluenc 
nent. 

o ſuch ; 


— * 
8 a 


* 


jdiciary were a breach of their privilege and an out- 
nge to their dignity. They often appear diſpoſed 
tdexert an imperious controul over the other depart- 
nents, and as they commonly have the people on theit 
fde, they always act with ſuch momentum, as to 
nake it very difficult for the other members of the go- 
rernmenitto maintain the balance of the conſtitution. ' 
It may perhaps be aſked, how the ſhortneſs of the 
duration in office can affect the indepeudence of 
tie executive on the lepiſlative, unleſs the one were 
poſſeſſed of the power of appointing or diſptating the 
aher? One anſwer to this inquiry may be drawn 
fom the principle already remarked, that is, from 
he ſlender intereſt a man is apt to take in a ſhort 
ved advantage, and the little inducement it affords 
lim to expoſe himſelf on account of it to any confi + 
frable inconvenience or hazard. Another anſwer, 
perhaps more obvious, though not mote concluſive, 
ill reſult from the ' conſideration of the influence of 
de legiſlative body over the people, which might be 
employed to prevent the re- election of a man, who 
by an upright refiſtance to any ſiniſter project of that 
body, ſhould have made himſelf obnoxious to its 


rſentment. | 
It may be aſked alſo whether a duration of four 
fears would anſwer the end propoſed, and if it would 
wt, whether a leſs period which would at leaſt be 
rcommended by greater ſccurity againſt ambitious 
deſigns, would not for that reaſon be preferable to a 
dnger period, which was at the ſame time too ſhort 
br the purpoſe of inſpiring the deſired firmneſs and 
adependence of the magiſtrate ? 3 5 

It cannot be affirmed, that a duration of four years 
dr any other limited duration would completely an- 
ner the end propoſed; but it would contribute 
wards it in a degree which would have a material 
ufluence upon the ſpirit and character of the ;overn- 
nent. Between the commencement and termination 
if ſuch a period there would always be a conſiderable 

| 1 1 | interval 


* 


24 THE FEDERALIST. 


interval, in which the proſpect of annihilation would Wil hat 
be ſufficiently remote not to have an improper effect Wl fate 
upon the conduct of a man endued with, a tolerable I nie. 
portion of fortitude ; and in which he might reaſon- hat 
ably promiſe himſelf, that there would be time enough WM fitut 
before it arrived, to make the community, ſenſible of WM ca 
the propriety of the meaſures he might incline to Ml that 
purſue. Though it be probable, that as he approached Ml «:c: 
the momeyt when the public were by a new election 

to ſignify Heir ſenſe of his conduct, his confidence, 

and with it, his firmneſs would decline; yet both WM — 
the one and the other would derive ſupport from the 
opportunities, which his previous continuance in the 
itation had afforded him of eſtabliſhing himſelf in the 


eſteem and good will of his conſtituents, He might The 
then hazard with ſafety, in proportion to the proo's 
he had given of his wiſdom and integrity, and to the 
title he had acquired to the reſpect and attachment of 
his fellow citizens. As on the one hand, a duration 
of four years will contribute to the firmneſs of the of the 
executive in a ſuſficient degree to render it a very va- judici 
luable ingredient in the compoſition ; ſo on the other Wl matt | 
it is not long enough to juſtify any alarm for the detail 
public liberty. If a Britiſh houſe of commons, frem M «ecu 
the moſt feeble beginnings, from the mere power fl neg ort 
of afjenting or diſagreeing to the impoſition & a new applic 
tax, have by rapid ſtrides, reduced the prerogatives of in <0 
the crown and the privileges of the nobility within eg'fla 
the limits they conceived to be compatible with the M the di 


Principles of a free government; while they raiſedM other 
themſelves to the rank and conſequence of a co- equal io be ; 
branch of the legiſlature ; if they have been able in cc gov 
one inſtance to aboliſh both the royalty and the ariſ- nediat 
rocracy, and to overturn all the antient eſtabliſhments mitte 
as well in the church as ftate ; if they have been able deputic 
on a recent occaſion to make the monarch tremble ati count, 
the proſpect of an innovation“ attempted by them ; pointm 
c | ; wh i, wha to be 

* This was the cafe with reſpect to Mr. Fox's India bill me ſubj 


which was carried in the houſe of commons, and rejected in the 
houſe of lords, to the entire ſatisfaction, as it is ſaid, of the people 
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chat would be to be feared from an elective magi- 
ſrate of four years duration, with the confined autho- 
rities of a preſident of the United States? What but 
that he might be unequal to the taſk which the con- 
ftitution aſſigns him ?—[ ſhall only add that if his 
duration be ſuch as to leave a doubt of his firmneſs 
that doubt is inconſiſtent with a jealouſy of his 

PUBLIUS. . 


eacroachments. a | a 
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K an Rod Y Fay, a” S % w 


De ſame View continued in Regard to the 
_ Re-eligibility of the Preſident. 


] HE ADMINISTRATION of government, in its 
largeſt ſenſe, comprehends all the operations 
of the body politic, whether legiſlative, executive or 
judiciary, but in its moiſt uſual and perhaps in its 
molt preciſe fignification, it is limited to executive 
"Wh details, and falls peculiarly within the province of the 
Wy <xecutive department. The actual conduct of foreign 
WH n2:otiations, the preparatory plans of finance, 5 
application and difburſement of the public monies, 
i if conformity to the general appropriations of the 
lege flature, the arrangement of the army and navy, 
dhe direction of the operations of war; theſe and 


other matters of a like nature conſtitute what ſeems 


to be moſt properly underſtood by the adminiſtration 
of government. The perſons therefore, to whoſe im- 
nediate management theſe different matters are com- 
nitted, ought to be conſidered as the aſſiſtants or 
Leputies of the chief magiſtrate; and, on this ac- 
count, they aught to derive their offices from his ap- 
pointment, at leaſt from his nomination, and ought 
to be ſubject to his ſuperintendence. This view of 
the ſubje& will at once ſuggeſt to us the intimate con- 
1 nection 


"i; 
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nection between the duration of the executive magi 
trate in office, and the ſtability of the ſyſtem of ad- 
miniſtration, To reverſe: and undo what has been 
done by a predeceſſor is very often conſidered by: 
ſucceſſor, as the beſt proof he can give of his ow 
eapacity and deſert; and, in addition to this pro 
penſity, where the alteration. has been the reſult of 
public choice, the perſon ſubſtituted: is warranted i 
ſuppofing, that the diſmiſſion of his predeceſſor ha 
proceeded from a diſlike to his meaſures, and tha 
the leſs he reſembles him the more he will recom 
mend himſelf to the favour of his conſtituents. Theſe 
conſiderations, and the influence of perſonal conf 
dences and attachments, would be likely to induce 
every new preſident to promote a change of men to fl 
the ſubordinate ſtations ; and theſe cauſes. together 
could not fail to occaſion a diſgraceful and ruinou 
mutability in the adminiſtration of the government 

With a politive-duration of conſiderable extent 
I connect the circumftance of re-elegibility, Th 
firſt is neceſſary to give the officer himſeif the ineli 
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nation and the reſolution to act his part well, and qg"'rar) 
the community time and leiſure to obſerve the en breſaw 
dency of his meaſures, and thence to form an expe comp 
rimental eſtimate of their merits. The laſt is ne vich his 
ceſſary to enable the people, when they ſee reaſon equal 
approve of his conduct, to continue him in the ſtation f'P<ctec 
in order to prolong the utility of his talents and viren, 1 
tues, and to ſecure to the government, the advantag d of 
of permanency in a wiſe Clem of adminiftration. Anot| 


temptat! 
ome inſ 


Nothing appears more fora at firſt) fight, nc 
who mig 


more ill founded upon cloſe inſpection, than a ſchem 
which in relation to the preſent point has had fon 


reſpectable advocates —I mean that of continuing thy tin 

the chief magiſtrate in office for a certain time, an * 
then excluding him from it, either for a limited perio .“ *2 

or forever after. This excluſion whether temporat Tag 5 

( 


or perpetual would have nearly the ſame effects ; 20 rrupt e 


— 


THE FEDERALIST. 297 


theſe effects would be for the moſt part mme 5 
cious than ſalutary. 

One ill effect of the excluſion would be mi 
zution of the inducements to good behaviour. There 
ire few men who would not feel much leſs zeal in tbe 
diſcharge. of a duty, when they were conſcious that 
the advantage of the ſtation, with which it was con- 
ited, muſt be relinquiſhed at a determinate period, 
then when 1 were permitted to entertain a hope of 
draining by meriting à continuance of them. This 
poſition will not be diſputed, ſo long as it is admits 
ed that the deſite of reward is one of the firo 
ncentives of human conduct, or that the beſt ſecu- 
ity for the fidelity of mankind is to make their i in- 
ereſt coincide with their duty. Even the love of fame, 
de ruling paſſion of the nobleſt minds, which would 
rompt a man to plan and undertake extenſive and 
duous enterpriſes for the public benefit, requiein 


e could flatter himſelf with the proſpect of being 
lowed to finiſh what he had begun, would en the 
wontrary deter him from the undertaking, when he 
breſaw that he muſt quit the ſcene, before he could 
xcompliſh the work, and muſt commit that, _— 
with his own reputation, to hands which mi 1 
nequal or unfriendly to the taſk,” The mo — 2 * 
pected from the generality of men, in fuch a ſitu- 
tion, is the negative merit of not doing harm 1 in- 
lead of the poſitive merit of doing good. 
Another ill effect of the excluſion would: be the | 
temptation to fordid_ views, to peculation, and in 
ome inſtances, to uſurpation. An avaricious man, 
do might happen to fl the office, looking forward 
a time when he muſt at all events yield up the 
pong he enjoyed, would feel a propenſity, not 
to be reſiſted by ſuch a man, to make the beſt 
ſe of his o portunities, while they laſted; and. 
ight not * to have recourſe to the moſt | 
vrrupt expedients to * the harveſt as abundant 
| O's as 
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onſiderable time to mature and perfect them, if 
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as it was tranſitory ; though the ſame man probbf 
with a different proſpect before him, might content 
himſelf with. the regular emolaments-.6f- his Ration 

and might even be unwilling to:rifki the cone: NC 

of an abuſe of his opportunities. His avarice might 
de a guard upon his avarice. Add to this, that the 
ſame man might be vain or ambitious as well as. ava 
ricious. And if he could expect to prolong chis bonors, 
by kis good conduct, he might heſitate to ſaeriſice his 
appetite for them · to his appetite for gain. Bat wit 


the proſpe& before him of er e Af 
annihilation, his avarice would be likely to get the baniſh 
victory over his eaution, his vanity-or bis ambition. emerg 
An ambitious man too, finding himſelf. ſeated o the gr. 

the ſummit of his country's honors, lobking forward There 
to the time at which he muſt deſcend from the exalted i inothe 
eminence forever, and reflecting that no exertion of iices c 
merit on his part could ſave- him from the unwelcome Whaps it 
reverſe, would be much more violently tempted to ration 
embrace a favourable conjuncture for attempting the bre m 
prolongation of his power, at every perſonal hazard, tres 
than if he had the probability of anſwering the ſame vn ci: 
end by doing his duty. „FC ˙ e and ci 
Would it promote the peace of the community, ori elenti: 
the ſtability of the government, to have half a dozen e chi, 
men who had had. credit enough to raiſe themſelvesſimny fir 


to the ſeat of the ſupreme magiſtracy, wandering would ; 
among the people like diſcontemed ghoſts, and ſighing i inaſmus 


for a place which they were deſtined never more perienc 
to poſſeſs ? CC the alre 
A third ill effect of the excluſion. would be they a fif 
depriving the community of the advantage of: the would c 
experience gained. by the chief magiſtrate in the ex- bility ir 
erciſe of his office. Phat experience is the parent ofſſiſ i men, 
wiidazn is an adage, the truth of which is recoguizedſſ; teſſitate 
by the wiſeſt as well as the ſimpleſt of mankind. :lly to 
What more deſirable or more eſſential than this qua- ¶ fires re 
lity in the governors of nations? Where more defira x 75 
t the 


ble or more eſſential than in the fir. magiſlrate of 
8 5 nation? 
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ntion ? Can it ber wiſe to put this deſirable ant 
elential quality under the ban ot the conſtixucion ; 
and to declare that the moment it is: zeqQuiredy/ its 
poſſeſſor ſhall be compelled to abanden the ſtarſob in 
which it was acquired, and io which it is adapted f 
This nevertbeleſs is the preciſe impott of all thoſe 
rgulations which exclude men from ſerving their 
country, by the choice | of their fellow citrzens,, 
after they have, by a courſe of | ſervice fitted them 
elves for doing it with à greater degree of utility, | 
A fourth ill effect of the -exclakon would be the 
baniſhing men from ſtations, in which in certain 
emergencies of the ſtate their preſenee might be of 
the greateſt moment to the public intereſt or ſafety. 
There is no nation which has not at one period or 
mother experienced an abſolate neceflity of the ſer- 
rices of particular men, in particular ſituationo, per- 
haps it would not be too ſtrong to ſay, to the prefer- 
ration of its political-exiſtence. How unwile there 
fore mutt be every ſuch ſelf-denying ordinance, as 
erves to prohibit a nation from making uſe of its 
own citizens, in the manner beſt ſuited to us exigences 
and circumſtances | Without ſuppoſing the perſonah 
elentiality of the man, it is evident that a change of 
the chief magiſtrate, at the breaking out of a u ar, of 
any fimilay crifts, for another even of equal merit, 
would at all times be detrimental to the community x 
naſmuch as it would ſubſtitute inexperience to ex- 
perience, and would tend to unhinge and {et afloat 
te already ſettled train of the adminiitration.. a 
A fifth ill effect of the excluftory, would be, that it 
would operate as a conſtitutional interdiction of ſta- 
bility in the adminiſtration. By geceſſitating a change 
i men, in the firit- office in the nation, it would: ne 
teſſitate a mutability of meaſures. It is not gene- 
killy to be expected, that men will vary; and me- 
hires remain uniform. The contrary is the ulual 
wurſe of things. And we need not be apprehenfive 
hat there will be too much ſtability, While there is 
| even 
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even the option of changing; nor need we deſire to 


er 
prohibit. the people from : continuing their confi. Fhe 
dence, where: they thiak it may be: ſafely placed, I de 2: 
and where by conſtancy on their part, they may ob- confid 


viate the fatal inconveniences of fluctaating councils pon t 
and a variable policy. ; i debar 
.- Theſe are ſome of the diſadvantages which would Ml ;:ir : 
flow from the principle of excluſion. They apply M::ived 
. molt forcibly to the; ſcheme of a perpetual excluſinn; people 
but when we conſider that even a partial one would I Hvori: 
always render the re-admiſſion of the perſon à ban c 
remote and precarious objec, the obſervations which bility. 
have been made will apply nearly as fully to one caſe frag 
as to the other. r tional 
What are the advantages promiſed to counter- The 
ballance theſe diſadvantages ? They are repreſented bling 
to be —iſt. Greater independence in the magiſtrate: Mentitle 
2d. Greater ſecurity to the people. Unleſs. the ex- Niund co 
cluſion be perpetual, there will be. no pretence to pecul: 
infer the firſt advantage. But even in that caſe, may ¶ (iſadv. 
he have no object beyond his preſent ſtation to which 
he may ſacrifice his independence? May he have no 
connections, no friends, for whom he may ſacrifice it? 
May he not be leſs willing, by a firm conduct, to 
make perſonal enemies, when he acts under the im- 
preſſion, that a time is faſt approaching, on the arrival 


The /, 


of which he not ouly way, but MusT be expoſed toll p. 

their reſentments, upon an equal, perhaps upon an p 
inferior footing ? It is not an eaſy point to determine 07 
whether his independence would. be. moſt promoted or H 
impaired by ſuch an arrangement. . a 
. As to the ſecond ſuppoſed advantage, there is fill. :-- 
greater reaſon to entertain doubts concerning it, proper | 
eſpecially if the excluſion were to be perpetual. Ia Haecuti 
this caſe, as already intimated, a man of irregular terely 
ambition, of whom alone there could be reaſon in an Mit a 
caſe to entertain apprehenſions, would with inßnite ments 
reluctance yield to the neceſſity of taking his leave v obleq 
fer to 


for ever of a poſt, in which his paſſion for power 


ne had been fortunate or adroit enough to gonciliate 


reer 


on themſelves, a proviſion which was calculated to 
tebar them of the right of giving a freſh proof of 


ccived circumſtances in which this diſguſt of the 
people, ſeconding the thwarted ambition of ſuch a 
favorite, might occaſion greater danger to liberty, 
than could ever reaſonably be dreaded from the poſſi- 
bility of a 5 in office, by the voluntary 
bfirages of the community, exerciſing a conſtitu- 
tional privilege. 

There is an exceſs of refinement 3 in the idea of diſ- 
bling the people to continue in office men, who had 
entitled themſelves, in their opinion, to approbation 


e bis 


— 


ſpeculative and equivocal, and are overbalanced by 
n far more certain and deciſive. 
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Power of the Negative. 


vigour of the executive authority is an adequate 
. for its ſupport. It is evident that without 
proper attention to this article, the ſeparation of the 
necutive from the legiſlative department would be 
nerely nominal and nugatory. The legiſlature, 
th a diſcretionary. power over the ſalary and emo- 
nents of the chief! magiſtrate, could render him 
b oblequious to their will as they might think pro- 
ler to make him. They might in moſt caſes GE 
| reduce 
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ve · eminence had acquired the ſorce of habit. And 


the good will of the people, he might induce them to 
conſider as a very odious and unjuſtifiable reſtraint 


their attachment to a favorite. There may be con- 


ind confidence ; the advantages of which are at beſt 


Proviſion * concerning 'S upport, and the 


12 third ingredient towards conflituting the. | 
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reduce him by famine, or tempt bim by largeſſes 
to ſurrender at diſcretion his judgment to their i 
elinations. Theſe expreſſions taken in all the latitud 
of the terms would no doubt convey more than i 
intended. There are men who could neither | 
diſtreſſed nor won into a ſacrifice of their duty; b 
tliis ſtern virtue is the growth of few foils: And ius or 
the main it will be found, that a power over a man 
ſupport is a power over his will. If it were neceſſa 
to confirm fo plain a truth by facts, examples woul 
not be wanting, even in this country, of the intim 
dation or ſeduction of the executive by the terror 
or allurements, of the pecuniary arrangements « 
the legiſlative body. EET 4 
It is not eaſy therefore to commend too highly th 
judicious attention which has been paid to this ful 
ject in the propoſed conſtitution. It is there provide 
that The preſident of the United States ſhall: 
« ſtated times receive for his ſervice a compenſatio 
© auhich ſhall neither be increaſed nor diminiſped, durir 


becom! 
xfited 
ers of 
The 
rude 
de oth 
ice ſug 
plineat 
marke 
ith cc 
en in 


«& the period for which he ſhall have been electad, an ubita 
he ſhall not receive within that period any other em ive, 

« Jument from the United States or any of them. on th 
It is impoſſible to imagine any proviſion. Which woulgf: one 
have been more eligible than this. The legiſlatu able ti 
on the appointment of a preſident is once for all Me latt 
declare what ſhall be the compenſation for is ſervicgthorit: 


lngle 


e legi 


during the time for which he ſhall have been electec 
This done, they will have no power to alter it eith 


by increaſe or diminution, till a new period of ſe ne to 
vice by a new election commences, They can neit1'9p-nfi 


uy, t 
ues of 
them. 


tat th 


weaken his ſortitude by operating upon his neceſſities 
not corrupt his integrity, by appealing to his avarice 
Neither the union nor any of its members will be 
liberty to give, nor will he be at liberty to rece! 


any other emolument, than that which may have bee{Wlitut! 
determined by the firſt act. He can of courfe have 1 But t 
pecuniary inducement to renourſce or deſert the inde t only 
rniſties 


pendenee intended for him by the conſtitution- 


— 
— 


The laſt of the requiſites to energy which bave 


z:d to conſider thoſe which are propoſed to be veſted 
u the preſident of the United States 


ts or reſolutions of the two houſes of the legiſlature z 


ers of the legiſlative body. ens 


trude upon the rights and to abſorb the powers of 


on the acts of the legiſlative branches. Without 
de one or the other, the former would be abſolutely 


thorities by ſacceflive reſolutions, or annihilated hy 
lingle vote. And in the one mode or the other, 


wpenſity had ever diſcovered itſelf in the legiſlative 
dy, to invade the rights of the executive, the 


at the mercy of the other, but ought to poſſeſs a 
daſtitutional and effe&ual power of ſelf defence. 

but the power in queſtion has a further uſe. It 
it only ſerves. as a ſhie!d to the executive, but it 
Cuſhes an additional ſecurity againſt the _ 


n 
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en enumerated are competent powers. Let us pro- 


The firſt thing that offers itſelf to our obſervation, 
; the qualified negative of the preſident upon the 


in other words his power of returning all bills with 
ttiections; to have the effect of preventing their 
coming laws, unleſs they ſhould aſterwards be 
«ited by two thirds of each of the component mem 


Ihe propenſity of the legiſlative department to 


ie other departments, has been already more than 
nce ſuggeſted ; the inſufficiency of a mere parchment 
klineation of the boundaries of each, has alſo been 
narked upon; and the neceſſity of furniſhing each 
ith conſtitutional arms for its own defence, has 
en inferred and proved. From theſe clear and 
ubitable principles reſults the propriety of a: ne- 
ative, either abſolute or qualified, in the executive, 


nable to defend himſelf againſt the depredations of 
te latter. He might gradually be firipped of his 


e legiſlative and executive powers might ſpeedily 
me to be blended in the ſame hands. If even no 


ues of juſt reaſoning and theoretic propriety would 
themſelves teach us, that the one ought not to be 


by | 

_ i 
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of improper laws. It eſtabliſhes a ſalutary che It 
upon the legiſlative body calculated to guard thè ing b 
community againſt the effects of faction, precipiMf wd 
tancy, or of any impulſe unfriendly;to the publiq aber 
good, which may happen to influence a majority of boſe 
%%% iy rr incon 
The propriety of a negative, has upon ſome occa. be g 
ſions been combated by an obſervation, that it wa our g 
not tc be preſumed a ſingle man would poſſeſs more tion c 

' virtue or wiſdom; than a number of men; and tha nd tc 
unleſs this preſumption ſhould be | entertained, iWnay | 
would be improper to give the executive magiſtrat ely 
any ſpecies of controul over the legiſlative body. to gre 
But this obſervation, when examined, will ap wary 
rather ſpecious than folid. The propriety of the thing» g 
does not turn upon the ſuppoſition bf ſuperior wiſdon untaę 
or virtue in the executive; but upon the ſuppoſitioi Nor 
that the legiflative will not bo infallible: That th the 
love of power may ſometimes betray it into a diſpo N zard 
ſition to encroach upon the rights of the other mem lat bc 
bers of the government; that a ſpirit of faction mai ative 
ſometimes pervert its del iberations; that impreſſion con, a1 
of the moment may ſometimes hurry it into meaſureſ i tim 
Which itſelf, on maturer reflection, would condemn king 
The primary inducement to conferring the power ii eign a 


eſtion upon the executive, is to enable him m a 
defend himſelf; the ſecondary one is to enpreaſe th 
chances in favour of the community againſt the * 
of bad laws, through haſte, inadvertence, or deſi 
The oftener a meaſure is brought under examination 
the greater the diverſity in the ſituations of thoſe wh 
are to examine it, the leſs muſt be the danger of tho 
errors which flow from want of due deliberation, « 
of theſe miſteps which proceed from the contagion 
ſame common paſſion or intereſt. It is far leis pre 
bable, that culpable views of any kind ſhould infeWal of 
all the parts of the government, at the ſame momenyell in 
and in relation to the ſame object, than that they ſhout juſt 
by turns govern and miſlead every one of them. 


, I 
a 


{ . 
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It may perhaps be ſaid. that the power of prevent- 
ing bad Jaws includes that of Porn. ones; 
ind may be uſed to the one purpoſe. as well as to the 
oer. But this objection will have little weight with 
thoſe who can properly eſtimate the miſchiefs of that 
conſtancy and mutability in the laws which form = 
the g1 eateft; blemiſh in the character and genius of 

our governments. 'Fhey will conſider every inſtitu- 

tion calculated to reſtrain the exceſs of law-making, 
and to keep things in the ſame Rate in which they 
may happen to be at any given period, as much more 
likely to do good than harm; becauſe it is favorable 

to greater ſtability in the ſyſtem of legiſlation. The 
mary which may poſſibly be done by defeating a 
ky good laws will be amply compenſated by the ad- 
nntage of preventing a number of bad one. 
Nor is this all. The ſuperior weight and influence 
the legiflative body in à free government, and the 
azard to the executive in a trial of ſtrength with 
bat body, afford a ſatisfactory ſecurity, that the ne- 
ative would generally be employed with great cau- 

ton, and that there mould oftener be room for a charge 

if timidity than of raſhneſs, in the exerciſe of it. 

| king of Great Britain, with all his train of fove- 
reign attributes, and with all the influence he draws 
hom a thouſand ſources, would: at this day heſitate 

v put a negative upon the joint reſolutions of the t WW 
buſes of parliament. He would not fail to exert the 
tmoſt r es of that influence to ftrangle a mea- 

re diſagreeable to him, in its progreſs to the throne, 
avoid being reduced to the 3 permitting 

t to take effect, or of riſking the diſpleaſure of thb 
ation, by an oppoſition to the ſenſe of the legiſla- 
Ive body. Nor is it probable that he would ulti- 
wately venture to exert his prerogative, but in a 

ale of manifeſt propriety or extreme neceſſity. All 
ell informed men in that kingdom will accede to 

e juſtneis of this remark. A very conſiderable 


— 
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period has elapſed fince the negative. of the een il bb 
has been exerciſed.  * MI NEE ORG 11 . 
If a magiſtrate, ſo powerful and ſo well fortified as. Cl 


a Britiſh monarch, would have ſcrupléès about the gy 
exerciſe of the power ander condiderdelimy how much be . 
0 


greater caution may be reaſonably expected in a pre- 
ſident of the United States, cloathe for the ſhort to | 
period of four years with the eXecutive authority of 


a government wholly and purely republican? ' - - Ml © 

It is evident that there would be greater danger of the 
his not uſing his power when neceſſary, than of his Wl . 
uſing it too often, or too much. An argument indeed of 
againſt its expediency has been drawn from this ve wp 
ſource. It has been repreſented on this account as a WI ©”: 
power odious in appearance, uſeleſs in practice. 51 


But it will not follow, that becauſe it might be rare AP 

exerciſed, it would never be exerciſed. In rr 

| for which it is chiefly deſigned, that of an imme- Wl *PP' 
diate attack upon the conſtitutional rights of the exe- 


cutive, or in a caſe in which the public good was offe 
evidently and F ſacrificed; a man of tolerable I ber 
firmneſs would avail himſelf of his conſtitutional Wl effe. 
means of defence, and would liſten to the admoni- hap 
tions of duty and reſponſibility. In the former ſup- tht, 
ſition, his fortitude would- be ſimulated by his legi 
immediate intereſt in the power of his office; in of t] 
the latter by the probability of the ſanQion of his ** © 
conſtituents ; who though they would naturally incline caſe 
to the legiſlative body in a doubtful - caſe; would MW en 
hardly ſuffer their partiality to delude them in'a very this 
plain caſe. I ſpeak now with an eye to a magiſtrate and 
poneſſing only a common ſhare of firmneſs. There WW ner 
are men, who under any circumſtances will have the obſtr 
courage to do their duty at every hazard. - EY 
hut the convention have purſued à mean in this bare 
buſineſs; Which will both facilitate the exerciſe of I they 
the power veſted in this reſpect in the executive nal ! 
magiſtrate, and make its efficacy to depend on the T 


ſenie of a conſiderable part of the legiſlative body: 
ED 1 Inſtead 


nal impediments were to be feared, 
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laſtead of an abſolute negative, it is propoſed to give 


the executive: the qualified negative already de- , 
ſcibed, This is a power, which would be much more 
readily exergiſed than the. other. A man who might 
be afraid to defeat a law by his fingle vETo, might 


not ſcruple to return it for re-conſideration ; ſubject 


to being finally rejected only in the event of more 
than one third of each houſe concurring in the ſuffici- 
ency of his objections. He would be encouraged by 
the reflection, that if his oppoſition ſhould prevail, 


it would embark in it a very reſpeQable proportion 


of the legiſlative body, whoſe influence would be 
united with his in ſupporting the propriety of his 


conduct, in the pyblic opinion. A direct and cate- 


gorical negative has ſomething in the appearance of 
it more harſh, and more apt to irritate, than the 
mere r of argumentative objections to be 
approved or diſapproved, by thoſe to whom they are 
addreſſed. In proportion as it would be leſs apt to 


offend, it would be more apt to be exerciſed; and 


for this very reaſon it may in practice be found more 


effectual. It is to be hoped that it will not often 


happen, that improper views will govern ſo large a 
proportion as two-thirds of both branches of the 
legiſlature at the ſame time; and this too in defiance 
of the counterpoiſing weight of the executive. It is 
at any rate far leſs probable, that this ſhould be the 
caſe, than that ſuch views ſhould taint the reſolu- 
tions and conduct of a bare majority. A power of 
this nature, in the executive, will often have a ſilent 


and unperceived oogh forcible 8 When 


men engaged in unjuſtifiable purſuits are aware, that 
obſtructions may come from a quarter which they 
cannot controul, they will often be reſtrained by the 
bare apprehenſion of oppoſition, from doing what 
they would with eagerneſs ruſh into, if no ſuch exter- 
This qualified negative, as has been elſewhere 
remarked, is in this ſtate veſted in a council, confiſt- 
eee, e 
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ing of the governor, with the chancellor and;judger of 

the ſupreme court, or any two of them. It has we 

freely employed upon a variety of occaſions, and 

frequently with ſucceſs. And its 3 _ become 

ſo apparent, that perſons who in the con- 

ſtitution were violent oppoſers of it pave Logs. 
rience become its declared admirers.* 

I have in another place remarked, that che conven. 
tion in the formation of this part of their plan, had 
departed from the model of the conſtitution of this 
Rate, in favor of that of Maſſachuſetts two ſtrong 
reaſons may be imagined for this preference. One 
js that the judges, who are to be che interpreters of 
the law, might receive an improper bias from having 
given a previous opinion in their revifipnary caps 
city. The other is, that by being often aſſociated 

with the executive they might be induced to {embark 
too far in the political views of that magiſtrate, and 
thus a dangerous combination might by degrees be 
cemented between the executive and judiciary de- 
partments. It is impoſſible to keep the judges teo 
diſtin from every other avocation than that of 
expounding the laws. It is peculiarly: dangerous to 

lace them in a ſituation to be either 3 or 
influenced by the executive. „ - PUBLIUS, 
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The ſame View continued, in Relation to the 
Command of the national TRIPP and the 
Power of pardoning. ON 


IE preſident of the United a is to be 

% commander in chief of the army and navy 

6 york the United States; and of the militia of the 

. "ws ſeveral lates whe called into the actual [ ſervice of _ 
: Nn /] 46 Unite 


* Mr. Abvikaw Tin a warm 0 rener of ths 
convention, is of this numben, | P 28 
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« United States.” The propriety of this proviſion 
is ſo evident in itſelf; and it is at the fame time fo 
conſonant to the precedents of the ſtate conſtitutions 
in general, that little need be ſaid to explain or 
enforce it. Even thoſe of them, which have in other 
eſpects coupled the chief magiſtrate with a council 
have for the 1 concentred the military authority 
in him alone. Of all the cares or concerns of govern- 
ment, the direction of wag, moſt peculiarly demands 
thoſe qualities which diftinguiſh the exerciſe of power 
by a ſingle hand. The direction of war implies the 
direction of the common ſtrength; and the poo of 
lirefting and employing the common ſtrength, forms 
an uſual and eſſential part in the definition of the 
becatives . p. ̃˖—ß 
« 'The preſident may require the opinion in writ- 
"ing of the principal officer in each of the executive 
departments upon any ſubje& relating to the duties 
' of their reſpective offices.”” This I conſider as a 
nere redundancy in the plan; as the right for which 
it provides would reſult of itſelf from the office. 
He is alfo to be authoriſed ** to grant reprieves 
' and pardons for offences againſt the United States 
" except in caſes of impeachment.” Humanity and 
good policy conſpire to diate, that the benign pre - 
wgative of pardoning ſhould be as little as oftible 
ſettered or embarraſſed. The criminal code of every 
country partakes ſo much of neceſſary ſeverity, that 
without an eaſy acceſs to exceptions in favor of unfor- 
tunate guilt, juſtice would wear a countenance too 
aguinary and cruel. As the ſenſe of reſponſibility 
+ always ſtrongeſt in proportion as it is undivided, ' . 
t may be inferred that a ſingle man would be moſt 
rady to attend to the force of thoſe motives, which 
night plead for a mitigation of the rigor of the law, 
nd leaſt apt to yield x conſiderations, which were 
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tilculated to ſhelter 4 fit object of its vengeance. 
The reflection that the fate of a fellow creature 
pended on his /o/e flat, would naturally inſpire 

| "43 ſcrupulouſaeſs 
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N  ſcrupulouſneſs and caution : The dread of being accy fav 
| ſed of weakneſs or connivance would beget equal goc 
circumſpection, though of a different Kind. On th que 
other hand, as men generally derive confidence fro «x: 
their numbers, they might often encourage each othei the 
in an act of obduracy, and might be leſs ſenſible of inf 
the apprehenſion of ſuſpicion or. cenſure for an inju Ml mig 
dicious or affected clemency. On theſe accounts, on poli 
man appears.to be a more eligible. e of the ner 

. mercy of the government than a body of men, the 
The expediency of veſting the power of pardoningMl mag 

in the preſident has, if I miſtake not, been oni tion 
conteſted in relation to the crime of treaſon. This time 
it has been urged, paght to have depended vpop th reſto 
aſſent of one or both of the branches of the legiſlati whic 
body. I ſhall not deny that there are ſtrong reaſon i be p 
to be aſſigned for requiring in. this. particular i ceſs 
concurrence. of that body, or of a part of it. AM tran 
treaſon is a crime levelled at the immediate .being to th 
of the. ſociety, when the laws have once aſcertaineq letti: 
the guilt. of the offender, there ſcems a. fitneſs i week 
refering the expediency of an act of mercy toward it ſh. 
him to the judgment of, the legiſlature... And thi a vie 
ought the rather to be the caſe, as the ſuppoſition a confe 
the connivance.of the chief magiſtrate ought not .in th. 
be entirely excluded. But there are alſo frong ob a lin 
jections to ſuch a plan. It is not to be doubted thai ed · b 
a ſingle man of prudence and: good. ſenſe, is betie gener 
fitted, in delicate conjunctures, to balance the mo which 


tives which may plead for and againſt the remiſſot 
of the pyniſhment, than any numerous body what 
ever. It deſerves particular attention, that treaſo: 
will often be connected with ſeditions, which em 
brace a large proportion of the community; as latel) 
| happened in Maſſachuſetts. In every ſuch caſe,, u. 
might expect to, ſee the repreſentation. of tlie peopli 
tainted with the ſame ſpirit which had. given bt! 
to the offence. And when parties were pretty equal 
matched, the ſecret ſympathy of the _ and 

e * 087" ng 
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favorers of the condemned, availing - itſelf of the 
nature and weakneſs! of ' others, might fre- 
quently beſtow impunity. where the terror of an 
example was neceſſary.” On the other hand, when | 
the ſedition had procęeded from cauſes'which' had 
inflamed the reſentments of the major party, they 
might often be found obſtinate and inexorable, when 
policy demanded à conduct of forbearance and ele- 
mency. But the principal argument for repoſing 
the power of pardoning in this caſe in the chief 
magiſtrate is this; in ſeaſons of infurreRtion or rebel- 
lion, there are often erĩtical moments, when a well- 
timed offer of pardon to the inſurgents or rebels may 
reſtore the tranquility of he commonwealth-; and 
which, if ſuffered-to paſs unimproved, it may never 
de poſſible afterwards to recall. The dilatory pro- 
ceſs of convening the legiſlature, or one of its 
branches, for the purpoſe of obtaining its fanction 
to the meaſure, would frequently de the decaſion f 
letting flip the golden opportanity. The lofs of a2 
week, a day, an hour, may ſometimes de fatal. If 
it ſhould be obſerved that a difcretionary power with 
a view to ſuch contingencies might be 'occafionally 
confered upon the preſident 3 it may de anſwered 
in the firſt place, that it is queſtionabfe whether, in 
a limited conſtitution, that power could be delega- 
ded by Taw ; and in che ſecond” place, that it would 
generally be Impolitic before. hand to take any ſte 
which might hold out the proſpect of Iimpunity. 
proceeding of this kind, out of the uſual edurſe, would 
be likely to be conſtrued into an argument of timi- 
dity or of weakneſs, and would have a tendency to 
m embolden guilt. * Danese 26 1 N 


1 EZ * 
* ++ 4 


$ 
4 
* 
! „ „ 8 
o 8 b * * * * + 7 24 7 
= s 4 4 
* 2 . 2 N » E : [4 f , 
n . A 1 j 4s _—_ 0 * 4 * 111 e * on 2 4 [1 8 FE * - * 4 7 * 
1 5 , P 3 „ „ 4 v * * * * 
: 8 1 ö 3 * ; 22 5 2 5 
" WC 
5 1 of 1 £ 4 * A 
7 * 
7 * ”" 4 
9.7 1 4 4 + 4 
49 


; * 
5 5: + 4 ' 5 » 2 , wv a8 & «can a3 
A 
uy £ - - 
# : 
Lo 


Id v0 9 — Ʒmäͤ ä —— — 
— | 
* * 


YI 


„ THE PEDERALIST, = 


:* -.,,* NUMBER: LXXV6©(i*- 5 | ” 
The ſame View continued in Relation to the be 
Hr mating Treatie. 3 
TE preſident is to have power by and with 8 

1 the advice and conſent of the lenge, 0 make — 

7 treaties provided two-thirds of the ſenators preſent gde ; 
* concur.” Though this proviſion bas been aſſailed rein 
on different grounds, with no ſmall degree of vebe. i”. 
mence, I ſcruple not to declare my firm 'perſuaſion, Mbciet 
that it is one of the beſt digeſted and molt unexcep. M...,; 
tionable parts of the plan, One ground of objection ws : 
is, the trite topic of the intermixture of powers; ſome 1 
contending that the preſident ought alone to poſl S906 
the power of making treaties ; and others, that it r th 
ought to have been excluſively depoſited in tbe ſenate, WM. ſal 
Another ſource of objection is derived from the ſmall Md 2 
number of perſons by whom a treaty may be made: . obi 
Of thoſe who eſpoufe this objeQion, a-part are dien 
opinion that the houſe of repreſentatives ought ta have Wh; .. 
deen aſſociated in the bufineſs, while another pan bed 
ſeem to think that nothing more was neceſſai ents 


th have ſubſtituted two-thirds of all the meinbers off... 
che ſenate to two-thirds of the members preſent. A . 
I flatter myſelf the obſervations made in a preceding... 
number, upon this part of the plan, muſt have ſu 
to place it to a diſcerning eye in-a very fayourable 
hg bog ſhall here content 3 wah | 59255 only 
ſome ſupplementary remarks, principally with a vie. 
0 the"objeQions which have been. juſt ſtated. FR kg 
With regard to the intermixture of power „ I ſhall 
rely upon the explanations already given, in other 
places, of the true ſenſe of the rule, upon which that 
objection is founded; and ſhall take it for granted tere . 
as an inference from them, that the union of the 
executive with the ſenate, in the article of treaties, 
is no infringment of that rule. I venture ane Por on 
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te particglan nature of the power of making treaties 
fa a peculiat propriety in that unĩon. Though 
fveral writers on 1 of government place that 
power in the claſs of Phd Re ASSES II this 
beridentiy an arbitrary diſpoſition: Pardon 26 attend 
carefully to-its operation, it will be found do partake 
nore of the legiflative ithan of the- executive 'cha.. 
ntter, though xr does not feem friatly to fall within 
the definition pb either of them. The eſſence of the 
kgiſlative authority is to ena laws, or in other 
words to preſcribe rules for the regulation of the 
eciety. . While the execution of the laws and the 
mployment of the oommon ſtrength, eicher for this 
pupote pr fur the common defence, ſeem to compriſe 
il the functions of the executive magiſtrate. The | 
wer of making treaties is plainly neither the one 
br the other. It relates neither to the execution of 


d ſtill lefs wb an exertion of the common ſtrength. 
Its objects are .conTRACTS with foreign nations, 
bich have the force of law, but derive it from the 
bligations of good faith. They are not rules pre- 
nbed by the ſovereign: to the ſubject, but agree- 
encs between ſovereign and ſovereign. The power 
i queſtion ſeems thereſore to form a diſtinct depart- 

tent, and to belong proper! neither to the legiſfa- 
ive nor to the executive. The he qualities eiſewhere 


reign negociations: point out the executive as the 
oſt fit agent in thoſe tranſactions; While the vaſt 
mportance'of the truſt, and the operation of treaties 
laws, plead ſtrongly - for the participation of the 
dole or à part of the legillative body in the office | 
making then. TI: 
However proper or ſafe-it may ue ln yernm 
ere the [executive magiſtrate: is a8 Heredita 
march, to commit to him the entire | 
king ereaties; it would be htterly unſafe and Ay 
per to en cat power to an W | 


ic ſubſiſting laws, nor to the enaction of neu nes, 


etalled, as iadiſpehfuble in the management df = 
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of four years duration. It bas been remarked uyc 
another occaſion, and the remark is unqueſtionab 
juſt, that an hereditary , monarch, though oſien t 
To 2 of his people, has perſonally. 10 much 
ſtake in the government to be in .aby material da 
ger of being corrupted by foreign powers. Bur th 
a a man raiſed from the ſtation of a private citizen 
the rank of chief magiſtrate, poſſeſſed qf but a mod 
rate or ſlender fortune, and looking forward to 
period not very remote, when he may * N 
obliged to return to the ſtatioa from which he 
taken, might ſometimes be under temptations 
ſacrifice his duty to his intereſt, which it wor 
require ſuperlative virtue to withſtand. An av 
cious man might be tempted to betray the intereſts 
the ſtate to the acquiſition of wealth, An ambi 
man might make his own aggrandizement, by i 
aid of a foreign power, the price of his treache 
to his conſtituents... The hiſtory of human cond 
does not warrant that exalted opinion of human 
tue which would make it wiſe in a nation to com! 
_ Intereſts of ſo delicate and momentous a kind as th 
which concern its intercourſe with the reſt of 
world to the fole diſpoſal of a magiſtrate, crea 
and circumſtanced, as would be: à preſident of Whire i; 
United State. 308 ne8 
_—_ have entruſted the power of making treatic ne qu: 
- the ſenate alone, would have been to relioquill on ot 
| benefits of the conſtitutional agency of the: preſide 
ig the conduct of foreign negotiations. It is 
that the ſenate would in that caſe have the optio 
employing him in this capacity ; batithey would 
have the option of letting it alone; aud pique 
cabal might induce the latter rather thao the forn 
| Beſides this, the miniſterial; ſervant: of the ſet 
could not be expected to enjoy the canſdence 
reſpect of foreign powers in the ſame degree wich 
cCionſtitutional repreſentative. of the nation 3 and 
| eourle would not be able to act with an equal deg 


* 
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eight or effleacy. While the union 'would from 
h cauſe loſe: a eonfiderable advantage in the tha." 

gement of its external concerns, the people would 
e the additional ſecarity, which would” refalt from 
þ co-operation' of the executive. Though it would 
imprudent to conſide in him ſolely ſo imp tant a ; 
ut; yet it cannot be doubted, that his participation 
it would materially add to the ſafety of the ſociety. 
nuſt indeed be clear to a demonſtration, that the 
nt poſſeſſion of the [apa in qoeſtion by the preſi- 
t and ſenate would afford a e of 
uity, than the ſeparate poſſeſſion of it by eicher 
them. And whoever has maturely weighed the 

cumſtances, which muſt concur in the appointment. 
preſident will be ſatisfied; chat tlie office will 
255 bid fair to be filled by men of ſuch characters 
to render their concurrence in the formation of 


ties pecalia-ly defirable, as well on the ſcore of 


dom as on that of integrity. 
The remarks made in à former number, which has 
en alluded” to in another part of this paper, will 
ply with concluſive force againſt the admiſſion of 
houſe of repreſentatives to'a ſhare in the forma- ! - 
n of treaties.” The fluctuating, and taking its 
re increaſe into the account; the multitudinous 
ppoſition- of that body, forbid us to expect in it 
fe qualities which are eſſential to the proper exe- 
ton of ſuch a truſt: Accurate and comprehenſive 
pledge of - foreign politics; a ſteady aud ſyſte- 
tic adherence to che fame views; a nice and uni- 

n ſenſibility to national character, detiſion, ſecreqy 
( diſpatch; are incompatible with the genius of 4 
ly ſo variable and fo numerous. The very com- 
cation of the buſineſs by introducing a neceſſſty of 
concurrence of ſo many different bodies, would of 
f afford a ſolid objection. The grͤater frequency / 
the calls upon the houſe of repteſentatives, and the 
ter length of time which it would often be neceſ- 

to keep them together hen convened, to _— . 

f . their 
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_ ſeems ſufficient to determine our opinion, that th 


treaties as could have been reconciled either with/th 


of this poſition might 
of che Roman tribuneſhip, the Poliſh diet and il 


tages of a numerous ageney, better than merely 
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their een n i the progreſive. tags of» Mt | 
would he fource of ſo great inconveaienceantt e: 


Hot 


ple. 


as alone ought to condemn the p project. At wou! 
*The only, objection which remains to — this 
is that which would ſubſtitute the tw ewe 


thirds of all the members compo Rforia 
body, to that of two thirds of the embers Sv 67 a | 
has been ſhewn. under the ſeeond head of bur enqui 
ries that all proviſions which require more than che 
majority of any body to its reſolutione habe u dires 
tandency to embarraſs: the operations of. Ihe 2 
ment and ani indirect one to ſubhject the ſands 
majority to that of the minority. This, a 


gotte 
mem 
it ha 
with 

great 
inten 
nem 
aſing 
it wi. 
me ſe 
uy, 

voices 
o the 
ation 
that t! 


nity ag 


convention have gone as far im the endeavour t. 
ſecure the advantage of numbers in the formation 


activity of the public councils or with a att 
regard to the major ſenſe of the community. II t 
thirds of the whole number of members had b 
required, it would in many caſes from the n0a-atten 
dence of a part amount in practice to a neceſſity veatie 
unanimity. And the hiſtory of every politicaleſtuWerjoy 
bliſhment in which this principle has er von 13 Neeed | 
hiſtory of impotence, perplexity and di Proof probab 
be adduced from the example new 
con 
hoſe 


ſtates general of the Netherlands; did nbt an ecamp 


at home render foreign precedents unneceſſary. all p 
JI To require a fixed proportion of the whole boomer: 
would not in all probability contribute to the advanWoul 


Ke tru 

gire a proportion of the: attending members. Tit 
. — gg: the difficulty of reſolutions, dil 
agreeable to the minority diminiſhes the motive 
pynQual attendance. "The; latter by | making ! 
capacity of the body to depend on a proportion; whic 
may be varied by the abſence or preſence of ſing 


_ * the contrary effect. And e 
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noting punctuality, it tends to keep the body com- 
plete, there id great likelihood that its refolutions 

vould generally be dictated by as great a number in 
this caſe as in the other; while there would he much 
fewer occaſions of delay. It ought not to be for- 
gotten that under the exiſting confederation two 
nembers may and uſually 46 repreſent a ſtate z whence 
it happens that congreſs, who now are ſolely inveſted 
with all the porwers of the union, rarely conſiſts of 41 
zreater number of perſons than would compoſe the 
intended ſenate. If we add to this, that as the 
nembers vote by ſtates, and that where there is only 
i ſingle member preſent from a ſtate, bis vote is loſt, 
it will joſtify a ſuppoſition that the active voices in 
the ſenate, where the members are to vote individu- 
y, would rarely fall ſhort in number of the active 
yoices in the exiſting congreſs. When in addition 
0 theſe conſiderations e take into view the co-ope-* 
tion of the preſident, we ſhall not hefitate to infer 
tat the people of America would have greater ſecu- 
nty againſt an improper uſe of the power of making 
treaties, under the new conſtitution, than they now * 
enjoy under the confederation. And when we pro- 


probable augmentation of the ſenare, by the erection 
new ſtates we ſhall not only perceive ample ground 
confidence in the ſufficiency of the numbers, to 
hoſe agency that power will be entruſted; but we 
tall probably be led to conclude that a body more 
vmerous than the ſenate would be likely to become, 
ould » very little fit for the proper diſcharge of 
e truit. J T 42T REDS, = be, WET 
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teed ſtill one ſtep further, and look forward to the 


* Y 8 * ; e : — * x ” iS * 5 — 
/- 9 : ; ö 
2 5 * — 97 
1 / 7 : 7 5 L 


27S THE FEDERALIST, 


CONCL | ene 


NUMBER LX XVII. by 
| | x e r imp 
The ſame View continued, in Relgtion tu te un 

Appointment of the Officers of the Govern. ...; 

Eo RE EL be e 25 Ne I efos affe 
x! er preſident is / to nominats and by and with peo 
« the advice and conſent of the' ſenate to dilp 

% appoint ambaſſadors, other public miniſters and WW nen 
* conſuls, judges of the ſupreme tourt, and all other waic 
4 officers of the United States, whoſe appointments the 
6 are not otherwiſe provided for in the conſtitution. Wl I. 
« But the congreſs may by law veſt the appointment {bj 
* of ſuch inferior officers as they think proper in the 24: 
by e alone, or in the courts of Jaw, or in the ppO 
4 heads of departments. The preſident ſnall have to. th 
« power to fill up all wacancies which may happen babil 
* during the receſs of the ſenate, by granting commiſ- 29111: 
« ſions which fhall expire at the end of their r ceed 
t ſeſſion.“ . e cernr 
It has been obſerved in a former paper that t p<cu! 
* true teſt of a good government is its aptitude and 04 
4 tendency to produce a good adminiſtration.“ If t ice: 
juſtneſs of this obſervation be admitted, the moce o Ih 
appointing the officers of the United States containeꝗ vill n 
in the foregoing clauſes, muſt, when examined, be nore 
allowed to be entitled to particular commendation W2ccou: 
It is not eaſy to conceive a plan better calculated thai more 
this, to promote a judicious choice of men for filling cedaii 
the offices of the union; and it will not need proofi£"'th 
that on this point muſt eſſentially depend the characte kire(t 
of its adminiſtration, eon 
It will be agreed on all hands, that the power o bo m 
appointment in ordinary caſes can be properly mond w 
dified only in one of three ways. It ought either t de en 
be veſted in a ſingle man—or in a fees aſſembly not! 
a moderate number —or in a fingle man with tb“ per 
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toncurrence-of ſuch an aſſembly. The exerciſe of it 
by the people at large, will be readily admitted to be 


it would leave them little time to do any thing eiſe, 
Wazn therefore mention is made in the ſubſequent 
rcalonings. of an aſſembly or body of men, what is 
aid muſt. be underſtood to relate to a ſelect body or 


people collectively from their number and from heir 
diſperſed ſituation cannot be regulated in their mave- 
ments by that fyitematic ſpiric of cabal and intrigue, 
waich will be urged as the chief objections to repoſing 
tie power in queſtion in a body of men. 72 


Thoſe who have themſelves reflected upon the 
fubjet, or who have attended to the obſervations 
made in other parts of theſe papers, in relation to the 
appointment of the preſident, will, I preſume, agree 
to. the poſition that there would always be great pro- 
bability of haying the place ſupplied by a man of 
wilities, at leaſt reſpectable. Premiſing this, I pro- 
cced to lay it down as a rule, that one man af diſ- 
cernment is better ficted to analiſe and eſtimate the 
peculiar qualities adapted to particular offices, than 
a body of men of equal, or perhaps even of ſuperior 
diſcernment. e 

Ihe ſole and undivided reſponſibility of one man 
vill naturally beget a livelier ſenſe of duty and a 


account feel himſelf under ſtronger obligatione, and 
more intereſted ta inveſtigate with tare the qualities 
require” to the ſtations to be filled, and to prefer 
vith. impartiality the perſons who may have the 
Hireſt pretenſions ta them. He will. have ever 
perſonal attachments to gratify than a body of men, 
vho may each be ſuppoſed io have an equal number, 
aid will be ſo much the leſs. libſe to be miſled by 
ite ſentiments of friendſhip and of affection. There 
n nothing ſo apt to agitate the paſſions of mankind 
E perſanal, conſiderations, whether they relate to 
B 1 ourſelves 


impracticable; as, waving every other conſideration 


afembly. of the deſcription already given. The 


more exact regard to reputation, He will on this 
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- ourſelves or to others, who are to be the objests of 
our choice or preference. Hence, in every exerciſe 
of the power of appointing to offices by. an Dr 
of men, we muſt expect to ſee a ſull diſplay of 
the private and party likings and diſlikes, parti. 
alities and antipathies, attachments and ani moſities, 
which are felt by thoſe who compoſe the aſſembly. 
The choice which may at any time happen to be N 
made under ſuch circumſtances will of cburſe be the © 
reſult either of a victory gained by one party over BY 
the other, or of a compromiſe between the parties, WM Certa 
In either caſe, the intrinſic merit of the candidate WM mot 
will be too often out of ſight. In the firſt, the quali- nate 
fications beſt adapted to uniting the ſuffrages of the boat 
party will be more conſidered than | thoſe Which «M'*"/ 
the perſon for the ſtation. In the laſt, the coalition 
will commonly turn vpon ſome intereſted equivalent, 
«« Give us the man we wiſh for this, office, and you 
e ſhall have the one you wiſh for that.“ This wil 
be the uſual condition of the bargain. And it wil 
rarely happen that the advancement of the publrc 
ſervice will be the primary object either of pany 


# 


victories or of party negotiations. ITT 2 1 
The truth of the principles here advanced ſeems to * x 


have been felt by the moſt intelligent of thoſe wao jill : F 
have found fault with the proviſton made in this 1 Se 
reſpect by the convention. They contend that the * 
preſident ought ſolely to have been authoriſed- toil e 


make the appointments under the federal govern- PR 
ment. But it is eaſy to ſhew that every advantage p 
to be expected from ſuch an arrangement would in C ; 
ſubſtance be derived from the power of nomination, 3 
which is propoſed to be conferred upon him; while +43 
ſeveral diſadvantages which might attend the abſo- = 
lute power of appointment in the hands of that officer 4 . 
would be avoided. Ia the act of nomination, hir 3 8 
5 ere alone would be exerciſed ; and as it wou bie 
be his fole duty to point out the man, who with the ) 


reſponſibilty 


) 


approbation of the ſenate ſhould fill an office, bx — 


—— m__—_ = 


— 


THE FEDERALIST. 285 


reſponſibility would be as complete as if he were to 
make the final appointment. There can in this 
view be no difference between nominating. and 
zppointing.. The ſame motives which would influ- 
ence a proper diſcharge of his duty in one caſe, 
would exiſt in the other, And as no man could be 
appointed, but upon his previous nomination, every 
man who might be appointed would be in fact his- 
choice. 2 he ORIG 7ù ö th Eos. | 
But his .nomination may be overruled :—This it 
certainly may, yet it can only be to make place for 
another nomination by himſelf. The perſon ulti- 
mately appointed muſt be the object of his preference 
though perhaps not in the firſt degree. It is alſo not 
jery probable that his nomination would often, be 
overruled. The ſenate could not be tempted by the 
preference they might feel to another to reject the 
one propoſed ; becauſe they could not aſſure themſelves 
mat the perſon they might wiſh would be brought 
forward by a Tecond or by any ſubſequent nomination. 
They could not even be certain that a future nomina- 
tion would preſent a candidate in any degree more 
acceptable to them: And as their diſſent might caſt 
a kind of ſtigma upon the individual rejected; and 
might have the appearance of a reflection upon the 
judgement of the chief magiſtrate; it is not likely 
that their ſanction would often be refuſed, where 
— were not ſpecial aad ſtrong reaſons for the 
refuſal... — „FVV 
To what purpoſe then require the co-operation of 
the ſenate ? I anſwer that the neceſſity of their concur - 
rence would hase a powerful, though in general a 
lent operation. It would be an excellent check upon 
a ſpirit of favoritiſm in the preſident, and would tend 
greatly to preventing the appointment of unfit cha- 
ners from ſtate prejudice, 5 j family connection, 


tom perſonal attachment, or from a view to popu- 
krity. And, in addition to this, it would be an effi- 

acious ſource of ſtability in the adminiſtration. 
3 . e 


* 5 x. | ROE TO 
5 5 a 1 
h 
* MF 4 
* - 
F i 
7 . * 
; 


22 THE FEDERALIST.® _ 


It will readily be comprehended, that a man, who * 
had himſelf the ſole diſpoſition- of offices, would be i: 
governed much more by his private inclinations andi f 
intereſts, than when he was bound to-ſubmitithe pro. h 
priety of his choice to the diſcuſſion and determina. WW n 
tion of a different and independent body; and that ti 
body an entire branch of the Jegiſlature.'- The poſ- tt 
ſibility of: rejection would be a ſtrong motive to cate m 
in propoſing. The danger to his own reputation, Ml al 
and, in the caſe of an elective magiſtrate, to his poli- ic 
tical exiſtence, from betraying a ipirit. of favoritiſm, WM 
or an unbecoming purſuit of popularity,-to-the-obſer. MW in 
vation of a body, whoſe opinion would have great in 


weight in forming that of the public, could: nat fail as 
to operate as a barrier to the one and to the other. ge 
He would be both aſhamed and afraid to bring for-W de 
ward for the moſt diſtinguiſhed or Jucrative- ſtations, on 
candidates who had no other merit than that of com- co, 
ing from the ſame ſtate to which he particularly be- the 
longed, or of being in ſome way or other perſonally poi 
allied to him, or of poſſeſſing the neceſſary infigni-W up: 
ficance and pliancy to render them the -obſequioui tep 
inſtruments of his pleaſure, - ' © tut 
To this reaſoning, it has been objected, that ibeſ the 
preſident, by the influence of the power of nomina-W boc 
tion, may ſecure the complaiſance of the ſenate toll « { 
his views. The ſuppoſition of univerſal venality in <<; 
human nature, is little lefs an error in political rea- «<< 
ſoning than the ſuppoſition of univerſal rectitude. «c | 
The inſtitution of delegated power implies that there . { 
is a portion of virtue and honour among mankind. = 
which may be a reaſonable foundation of confidence. . h 


And experience juſtifies the theory: It has been foun« 
to exiſt'in the. moſt corrupt periods of the moſt cor 
rupt governments. The venality of the Britiſh hot 
'of commons has been long a. topic of accuſation 
againſt that body, in the country to which they be- 
long, as well as in this; and it cannot be doubted 
that the charge is to a conſiderable 1 . 
8 . N Jjounded. 


impro 


gerating its vices, will ſee. ſuſſicĩient ground — 4 
dence in the probity of the ſenate, to reſt ſatisfied not 
only that it will be impracticable to the executive to 
corrupt or ſeduce a majority of its members; but that 
the neceſſity of its co-operation in the buſineſs. ofiap- 
pointments will be a conſiderable and ſalutary reſtraint 
upon the conduct of that magiſtrata. Nor is the in- 
tegrity of the ſenate the only reliancd. The conſti- 
tution has provided ſome important guards againſt 
the danger of executive influence upon the legiſlative 
body: It declares that no ſenator or repreſentative 

« ſhall, during the time for aubich be vas elected, be 
appointed to any civil office. under the United 
„States, which ſhall have been created; or the emo» 
« juments whereof. ſhall have been encreaſed during 
« ſuch time.; and no perſon holding any office under 
« the United States, ſhall be a member of either 

« houfe during his continuance in office.” 
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The View of the Conſtitution of the Prefident 
concluded, with a further Conſider ation of 


the Power of Appointment, and a conciſe 


Examination of his remaining Powers. 


I be expected from the co-operation of the - ſenate, 
in the buſineſs of appointments, that it would con- 
tribute to the ſtability of the adminiſtration. - The 
conſent of that body would be neceſſary to; diſplace 
as well as to appoint. A change of the chief magi- 
ſtrate therefore would not occaſion ſo violent or ſo 
general a revolution in the officers of the government 
as might be expected if he were the ſole diſpoſer of 
offices. Where a man in any ſtation had given ſatis- 
factory evidence of his fitneſs for it, a new prefident 
would be reſtrained from attempting a change, in 
favor of a perſon more agreeable to him, by the 
apprehenſion that the diſcountenance of the ſenate 
might fruſtrate the attempt, and bring ſome degree 
of diſcredit upon himſelf. Thoſe who can 


eſtimate the value of a ſteady adminiſtration will be 


moſt diſpoſed to prize a proviſion, which connects 
the official exiſtence of public men with the appro- 
bation or diſapprobation of that body, which from the 
greater permanency of its own compoſition, will in 
all probability be leſs ſubje& to inconſtancy, than any 
other member of the government. i 5 


To this union of the ſenate with the preſident, in 


the article of appointments, it has in ſome 
been objected, that it would ſerve to give the pre- 
ſident an undue influence over the ſenate ;. and in 


others, that it would have an oppoſite tendency ; 2 


ſtrong proof that neither ſuggeſtion is true. . 
— To ſtate the firſt in its proper form is to refute it. 
It amounts to this; the preſident would have an 


£ Tt has been mentioned as one of the advantages to 


Jo 


ſy 


a 7 6 0 Rt 56 5 &« 7 *. 


» 5: © = 


- 
— 


THE FEDERALIST. 


inproper influence over the ſenate; becauſe the ſenate 
would have the power of reſtraining him. This is an 
ablurdity in terms. It cannot admit of a doubt that 
the entire power of appointment would enable him 
nuch more effectually to eſtabliſh a dangerous 
empire over that body, than'a mere power of nomi- 
nation ſubje& to their control ' 
Let us take a view of the converſe of the  propo- 
ſition, The ſenate would influence the executive. 
As I have had occaſion to remark in ſeveral other 
inſtances, the indiſtinctneſs of the obje&ion forbids 
a preciſe anſwer. In what manner is this influence 
to be exerted? In relation to what objects? The 
power of. influencing a perſon, in the ſenſe in which 
it is here uſed, muſt imply a power of conferring a 
benefit upon him. How could the ſenate confer a 
benefit upon the preſident by the manner of employ- 
ing their right of negative upon his nominations ? If 
it be ſaid they might ſometimes gratify him by an 
acquieſcence in a favourite choice, when public 
motives might diate a different conduct; I anſwer 
that the inſtances in which the preſident could be 
perſonally intereſted in the reſult, would be too few 
to admit of his being materially affected by the 
compliances of the ſenate. Beſides this, it is evident 
that the poõ-WER which can originate the diſpoſition 
of honors and emoluments, is more likely to attract 
than to be attracted by the power which can merely 
obſtru& their courſe. If by influencing the preſident 
be meant reftraining him, this is preciſely what muſt 
have been intended. And it has been ſhewn that 
the reſtraint would be ſalutary, at the ſame time that 
it would not be ſuch as to deſtroy a ſingle advantage 
to be looked for from the uncontroled agency of 
that magiſtrate. - The right of nomination / would 


produce all the good, witho t the iIL ' _y— 
Upon a compariſon of the plan for the appointment 
of the officers of the propoſed government with that 
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which is eſtabliſhed by the conſtitution of this ſlate 
decided preference mult be given to the former. In 
that plan the power of nomination. is unequivocally 

_ veſted in the executive. And as there would be 2 
neceſſity for ſubmitting each nomination 40 the judge- 
mont of an entire branch of the legiſlative; the cir- 
cumſtances attending an appointment, from the mode 
of conducting it, would naturally become matters 0 
notoriety; and the publie could be at no laſs to deter- 
mine what part had been pe formed hy the different 
actors. The blame of a bad nomination would fall 
upon the preſident ſingly: and abſulutely. The cenſure 


of rejecting a good one would lie entirely at the dor tat 

of the ſenate; aggravated by the conſideration ofdlief 

their having counteracted the. good intentions of then th 
executive. If an ill appointment Mould be made the pe 
executive for nominating and the ſenate for approvlnttel 

ing would participate though in different degrees in ſp 
the opprobrium and diſgra ac. E. 
Ine reverſe of all this characteriſes tbe manner af litut 

ö appointment in this ſtate. The counciſ of àppoiat - Muigu 
went conſis of from three to five perſons, of whom vith 

- the goveraor is always one. This ſmall body, hut be l. 

up ia a private apartment, impenetrable to the public ton. 
eye, proceed to the execution of the truſt commitiei i conn 

to them. It is known that the governor claims the tfc⸗ 

right of nomination, upon the ſtrength of ſome auſdi- fn 

é 2 expreſſions in the conſtitution !but<it-isno Wot or 

:n0wn to what extent, or in wbat manner he erer. he p 


ciſes it; nor upon what occaſions he is contraticted 
or oppoſed. 'The cenſure of a bad appointment, on 
account of the uncertainty of its author, and for wan 

of a determinate object, has neither poignancy'nor 
duration. And while an unbounded field for cabal 
and intrigue lies open; - all idea of reſponſibility 1 

loſt, The moſt that che public can know. is, that the 
governor claims the right of nomi nation: That 4 
out of the con ſiderahle number af fuun men can too 
often be managed without much difficulty: 1 
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bne of the members of a particular council fhould: 
uppen to be of an uncomplying character, it id 
fequently not impoſſible to get rid of their oppo-. 
ion, by regulating the times of meeting in ſuch a 
manner as to render their attendance. inconvenient 3 
And that, Gomes” ferns” cauſe - it may proceed, 'a 
reat number of very improper appointments are 
— time to time 8 : — governor of 
this ſtate avails himſelf of the aſcendant he muſt 
xeceſſarily have, in this delicate and important part 
of the adminiſtration, to prefer to offices men Who 
xe beſt qualified for them: Or whether he proftitutes. 
that clin to the advancement of perſons, whoſe 


chief mefit.is their implicit devotion to his will, and 

v the ſupport of a deſpicable - and dangerous ſyſtem: 

if perſonal. influence, are queſtions which unfortu- 
ntely for the commounity-Tan only be the ſubjects 
/ ſpeculation and conjefture, - © 
Every mere council of appointment, however cons 
lituted, will be a conclave, in which cabal and in- 
rigue will have their full ſcope. Their number, 
vithout an unwarrantable increaſe of expence, cannot 

be large enough- to preclude a facility of combina- 
ton. And as each member will have his friends and 
connections to provide for, the deſire of mutual gra- 


the {MW ifcation will beget a ſcandalous bartering of votes 
bi- and bargaining: for places, The private attachments 
ef one man might eaſily be ſatisfied ; but to ſatisfy 


the private attachments of a dozen, or of twenty men, 
would occafion a monopoly of all the principal em- 
ploy ments of the government; in a few families, and 
vould ae to an ariftocraey or an oli- 
zarchy, than any meaſure that could be contrived, 
4 to avoid an accumulation of offices, there was to 

a ſrequent ch in the perſons who were to com 
poſe the council, this would jnvdlve the miſchiefs of 
a mutable adminiſtration in their full extent. Such | 
a couneil would alſo be more hable to executive in- 
ſence than the ſenate, becauſe they wonld be ſewer 


* 


nin number, and would 2 leſs immediately under th 


=> | Kability in the adminiſtration of the government, and 


gain the countenance of any confiderable-part of the 
Community. A body ſo fluctuating, and at the ſame 


the idea. 


public miniſters ; in faithiully executing the laws f 
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public inſpection. Such a council in fine as a ſub tate 
ſtitute for the plan of the convention, would be pid Ex 


Auctive of an increaſe of expence, a multiplication ober 


the evils which ſpring from favoritiſm and intrigu nba 
In the diſtribution of the public honors,'a decreaſe offi aui 


a diminution of the ſecurity againſt an undue influ u in 
ence of the executive. And yet ſuch a council ha ucep 
been warmly contended for as an eſſential amend 
ment in the propoſed conſtitu tio. 

- I could not with propriety conclude my -obſervaWiiſcov 
tions on the ſubje@ of appointments, without taking oncu 
notice of a ſcheme, for which there has -appeared{Wreatic 
ſome, though but a few advocates; I mean that « 
uniting the houſe of repreſentatives in the power « 
making them, I fhall however do little more tha 
mention it, as I cannot imagine that it is likely ti 


time ſo numerous, can never be deemed proper for 
the exerciſe of that power. Its unfitneſs will appe: 


manifeſt to all, when it is recolleQed that in half aca 


century it may confiſt of three or four hundred perWnerg: 
ſons. All the advantages of the ſtability, both of theſWombi 
executive and of the ſenate, d be defeated by thi 
union ; and infinite delays and embarraſſments would 
be occaſioned. The example of moſt of the ſtates in 
their local conſtitutions, encourages us to reprobat 


The only femaining powers of the executive, aro) pe: 
comprehended in giving information to congreſi ol 
the ſtate of the union ; in recommending! to- their 
conſideration ſuch meaſures as he ſhall Judge expe- n any 
dient 5 in convening them, or either bran „ u ſub 
extraordinary occaſions 3b adjourning them when 
they cannot themſelves agree upon the time 
adjournment; in receiving ambaſſadors and other 


/ 
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pl in commiſſioning all the officers of the United 


ges. n è ˙! i CT 99 ; 0 
Except ſome. cavils about the power of convening 
aher houſe of the legiſlature and that of receiving 
nbaſſadors, no objeQion has been made to this cla 
authorities. nor oſſibly admit of any. 
k required indeed an inſatiable avidity for cenſure 
t invent exceptions to the parts which have beer 
excepted to. In regard to the power of convening 
ther houſe of the legiſlature, I all barely remark,- 
that in reſpect to the ſenate at leaſt, we can readily _ 
liſcover a good reaſon for it. As this body has a 

concurrent power with the executive in the article of 
treaties, it mightoften be neceſſary to call it together 
nich a view to this object, when it would be unne- 

ſary and improper to convene the houſe of repre - 
ntatives. As to the reception of ambaſſadors, what 
e in a former paper will furniſh a ſuificient ' 
Mer. 8 th. , e 
We have now compleated a ſurvey of che ſtructure 
d powers of the executive department, which, I 
have endeavoured to ſhew, combines, as far as repub- 
lican principles will admit, all the requiſites to 
nergy. The remaining enquiry ie— does it alſe 
ombine the requiſites to ſafety iu the republican 

enſe—a due dependence on the people a due reſpon- 
bhility. ? The anſwer to this queſtion! has been anti- 
ipated in the inveſtigation of its other charaQteriſtics,” 
id is ſatisfaQtorily deducible from theſe circume 


y perſons immediately choſen by the people for that 
purpoſe 3 and his being at all tiares liable to impeach- 
tent, trial, diſmiſſion from office, incapacity to ſerve. 
In any other; and to-the-forfeiture of life and eſtate * 
by ſubſequent proſecution in the common ' courſe -of 
w. But theſe \precautions;/ great as they are, are 
ot the only ones, which the plan of the convention 
us provided in favor · of the publie ſeenrity. In the 
ay inſtances in which the abuſe of the executive 
| B b | authority 


f * 
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ances, the election of the preſident once in ſour years 1 


to its extent. To theſe points therefore our obſerve- 
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An, 


authority was materially to be feared, the chief ma- 
yo of the United States would by that plan be 
ubjected to the control of a branch of the legiſlative 
body. What more can an NR and reaſon- 


able . denn!?! 226 _ 
3 bohrte Wh iu 
— — — — — — 
5 | is c 
5 N U M B E R LXXVILL. ſlit, 
n Its 

4 View * the Conftitution of - the. 7 dtcial WJ adv 
© Department, in Relation fo the Tenure of WM "22: 
od Behaviour.” 15 e ee 

I +, 15 : * 

E proceed now to an examination: +30 the cert: 
Judiciary department of _; propola 20 prov 
vernment. mon 
In unfolding the defects of the exiſting FX WY of th 
tion, the utility and neceſſity of a feileral judieature bar. 
have been clearly pointed out. It is the leſy neceſ- {Wſrepr: 
ſary to recapitulate the conſiderations there urged; a» vic 
the pr of the inſtitution in the abſtract is not cad 
diſputed : The only queſtions which have been raiſed Ml ihe ! 


being relative to the manner of conſtituting it, and, W 


jn wðI 
dicia 


| Lions ſhall be confined, 
The manner of couſtituting it G to embrac 


theſe ſeveral objects iſt. The mode of appointing be thi 
the judges—2d. The tenure by which they are - to conſti 
hold their places—3d; The partition of the. judi-Wnnoy 
ciary authority between different LN mak heir penſe; 

relations to 9 FE Re rl 122 . 
Fir. As to the mode of a inti e ges ut pr 
This Lake ſame with that of pointing the officers ef 4 
of the union in- general, and has been fo * * 0 the 
cuſſed in the two laſt numbers, that nothing can boſWer the 
ſaid here which would not be uſeleſs repetition. + Ile we 
Second. As to the tenure by which the judges 8 
cf Bi 
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and the precautions for their reſponſibility. - 


is conformable to the moſt approved of the ſtate'con- 
ſtituuions; and among the reſt, to that of this ſtate. 
Its propriety having been drawn into queſtion by the 


rage for objection which diſorders their imaginations 
and judgments. The ſtandard of good behaviour for 
the continuance in office of the judicial magiſtracy is 


provements in the, practice of government. Ia a 


of the prince; In a republic it is a no leſs excellent 
. to the. encroac 
repreſentative body And it is the beſt ay 
which can be deviſed in any government, to ſecure. a 


— 


be lust. FF 
Whoever attentively conſiders the different depart- 
ments of power muſt perceive, that in a government 
in which they are ſeparated from each other, the ju- 


conſtitution ; becauſe it will be leaſt in a capacity to 
annoy or injure them. The executive not only diſ- 
penſes the honors, but holds the ſword of the commu- 
tity. The legiſlative not only commands the purſe, 
but preſcribes. the rules by which the duties and rights 
of every citizen are to be regulated. The judiciary 
on the contrary: has no influence over either the ſword 
r the purſe, no direction either of the ſtrength or of 
tie wealth of the ſociety, and can take no active reſo- 
ktion whatever. It may truly be ſaid to have nei- 
ner FOR ER nor wir, but merely judgment; and” 
nuſt ultimately depend upon the aid of the executive 
Um even for the —_— its judgments, *Þ 
„ 2 | 


This 


ö 


duration in office ; the proviſions for their ſupport ; 


adverſaries of that plan, is no light ſymptom of the 
certainly one of the moſt valuable of the modern im- 


ments and oppreſſions of the 


— 


According to the plan of the convention, all the 
judges who may be appointed by the United States 
are to hold their offices during good behaviour , which 


monarchy. it is an excellent barrier to the deſpotiſm | 


dient 
ſteady, upright and impartial . adminiſtration " RT 


diciary, from the nature of its functions, will always 
be the leaſt dangerous. to the political rights. of the 
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This ſimple view of the matter ſuggeſts ſeveral 


courts of juſtice, the general liberty of the people can 
” 3 8 +", bn . ; 2. ven Sd a3 
never be endangered from that quarter: 'I'mean, OW auth. 


either of the other departments; that as all the effech 


former on the latter, notwithſtanding a nominal 


zs peculiarly eſſential in a limited conſtitution. By 4 
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important conſequences. It proves inconteflibly'thix 
the judiciary is beyond compariſon the weakeſt of the 
three depaftments of power“; that it cari'neverattack 
with ſucceſs either of the other two; and that alt pof- “ 
ſible care is requiſite to enable it todefenditieiFfagaint 
their attacks. It equally proves, that though indi- . 
vidual oppreflion may now and then proceed from the 


long as the judiciary remains traly diſtin@frvm both 
the legiſlative and executive. For | agree that there I be d 
« js no liberty, if the power of judging" be not ſepa. x 
* rated from the legiſſative and executive powersf.“ 
And it proves, in the laſt place, that as liberty cab 
have nothing to fear from the judiciary alone, but 
would have every thing to fear from its union wich 


of ſuck an union muſt enſue from a dependence of the 


and apparent ſeparation ; that as from the natural 
feebleneſs of the judiciary, it is in continual jeopardy 
of being overpowered, awed or influenced by its co- 
ordinate branches; and that as nothing can contri- 
bute ſo much to its firmneſs and independence, at 
permanency in office, this quality may therefore be 
Jultly regarded as an indiſpenfable ingredient tin 
conſtitution ; and in a great meaſure *s the'Citadetc 
the public juſtice and the public ſecurity. © 

The complete independenee of the courts of juſtice 


limited conſtitution l underſtand one which contains 

certain ſpecified exceptions to the legiſlative autho- 

rity ; ſuch for inſtance as that it ſhall paſs no bills o 

attainder, no ex off facto laws, and the like.” Limi. 

tations of this kind can be preſerved In 1 — 

| fort Foe wg os * 4 +4 other 

The celebrated Monteſquieu ſpeaking of them ſays, /© of the 

« three powers above mentioned, the jup, rar vis: next @ 

66 nothing.“ Spirit of Lawe, vol. 1. DAC 186. * | r 
+ Idem. page 181. / = Ro Oh 


other way has ee the to of the courts of | 

juſtice 3 whoſe duty it muſt be to declare all acts con- 

rary to the manifeſt tenor of the conſtitution void. 

Without this, all the reſervations of particular rights 
or privileges would amount to nothing. 

Some perplexity reſpecting the right of the courts 
to pronounce: legiſlative acts void, cauſe contxary 
to the conſtitution, has ariſen from” an. ors ro ce | 
that the doctrine would imply a ſu eriority of the ju= 
diciary to the legiſlative power, It is urged that the, 
authority which can declare the a&s of another void, . 
muſt neceſſarily be ſuperior to the on ne whoſe, acts may, 
be declared void. As this doQrine is of great im- 
portancè in all the American conſtitutions, a brief 
diſcufſion of the grounds « on which i it reſts cannot be 
macceptable, 

There is no poſition which depends on elearer prin- 
cjples, than that every act of a delegated authority, 


= ntrary-to.the tenor of the commiſſion under which” 
mM Lat exerciſed, is void. No legiſlative act therefore 
*. contrary to the conſtitution can be valid. To deny” | 
1 this would be to affirm that the deputy is | Boron: than, 
is principal ; that the ſervant is above his maſter; 


that the repreſentatives of the people are ſuperior to 
the people themſelves ; that men acting by virtue of 
powers may do not only what their powers do not 
authoriſe, but what they: forbid, - : 
If it be ſaid that the legiſlative body are t themſelves 
the conſtitutional judges -of their own powers, and 
that the conſtruction they put upon them is concluſive 
tei pon the other departments, it may be anſwered, thit 
cis cannot be the natural preſumption, where it is 
mu ot to be collected from any particular proviſions in 
dhe conſtitution. It is not otherwiſe to be ſuppoſed 
that the conſtitution ebiid intend to enable the repre- 
ſentatives of the people to 1511 their evi// to that 
of their collides? It is ore rational to ſup⸗ 
poſe that the courts were 755 ned to be an interme- 
(dite body between ne! gp $87 the leg gs” in 
| 5 Or er, 
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order, among other things, to keep the latter within Ml tio 
the limits aſſigned to their authority. The interpre- WM tic 
tation of the laws is the proper and peculiar province ¶ erj 
of the courts, A conſtitution is in fact, and muſt be, Wl ado 
regarded by the judges as a fundamental law. It pro 
therefore belongs to them to aſcertain its meaning 23 re 
well as the meaning of any particular af prooen ding ti 
from the legiſlative body. If there ſhould happen to WM that 
be an irreconcileable variance between the two, that WE hav: 
which has the ſuperior-obligation and validity ought WM BB 
of courſe to be prefered ;_ or in other words, the con- 
Nitution ought to be prefered to the ſtatute, the inten- 
tion of the people to the intention of their agency. 
Nor does this concluſion by any means ſuppoſe a 
ſuperiority of the judicial to the legiſlative power. 
It only ſappoſes that the power of the people is ſupe- 
rior to both; and that where the will of the legiſ- 
lature declared in its ſtatutes, ſtands In oppoſition to 
that of the people declared in the conſtitation, the 
Judges ought to be governed by the latter, rather than 
the former. They ought to regulate their/deciſions 
by the fundamental laws, rather than by thoſe which 
are not fundamental. "os a 


This exerciſe of judicial diſcretion, in determining 
between two contradictory laws, is exemplified in a 
familiar inftarite; It not uncommonly happens, that 
there are two ſtatutes exiſting at one time, claſhing 
in whole or in part with each other, and neither of 
them containing any repealing clauſe or expreſſon. 
In ſuch a caſe, it is the province of the courts to 
\ Tiquidate and fix their meaning and operation: So fur 
as they can by any fair conſtruftion be reconciled to 
each other; reaſon and law conſpire to dictate that 
this ſhould be done: Where this is impracticable, it 
becomes a matter of neceſſity to give effect to one, 
min excluſion of the other. The rule which, has 
\, obtained in the courts for determining their relative 
validity is that the laſt in order of time ſhall be pre- 
ferred to the firſt, But this is mere rule of conſtrue- 
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tion, not derived from any poſitive law, but from 
the nature and reaſon of the thing. It is a rule not 
enjoined upon the courts by legiſlative proviſion, but 
adopted hy themſelves, as conſonant to truth and 
t propriety, for the direction of their Tondutt as inter- 
$ reters of the law. They thought it reaſonable, that 
Cheeks the interfering acts of an equal authority, 

o i that which was the laſt indication of its will, ſhould 
hre the preferenns.. f IC TOY 
t Burt in regard to the interfering acts of a ſuperior 
and ſubordinate authority, of an original-and deri- 


* 0 
- WH vative power, the nature and reaſon of the thing 


indicate the converſe of that rule as proper to be 
flowed. They teach us that the prior act of # 


r. Wl nperior ought to be prefered to the ſubſequent act 
- WH of an inferior and ſubordinate authority; and that, 
{- W:ccordingly, whenever | a particular ſtatute con- 


travenes the conſtitution, it will be the duty of the 


ce WMjudicial tribunals to adhere to the latter, and diſ- 
Is Scart the p ]ð¶ àͥ > 
ns WW lt can be of no weight to ſay, that the courts on 
hk i the pretence of a repugnancy, may ſubſtitute their 


own pleaſure to the conſtitutional intentions of the 
legiſlature. This might as well happen in the caſe 
of two contradictory ſtatutes ; or it might as welk 
happen in every adjudication upon any ſingle ſlatute. 


the courts muſt declare the ſenſe of the law; and if 
of Witey ſhould be diſpoſed: to exerciſe wil I. inſtead of 
n. WM ju>cMENT, the conſequence would equally be the 
to ¶uabſtitution of their pleaſure to that of the legiſlative 
jar body. The obſervation, if it proved any thing, 
to Ig would prove that there ought to be na judges diſtindt 
won tie 8 
it If then the courts of juſtice are to be confidered a 
e, Ide bulwarks of a limited conſtitution againſt legiſ- 
4s. Hlative encroachments, this cohäderation will ard 
Ye We ſtrong argument for the permanent tenure of 
e- Widicial offices, ſince nothing will contribute ſo much 
4 Þ this to that independent ſpirit in the judges, — 
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maſt be eſſential to the faithful performance of fh 
arduous a dux. *** e 

This independence of the judges is equally 
_ requiſite to guard the conſtitution and the rights of 
individuals from e effects of thoſe ill humours which 
the arts of deſigning men, or the influence of parti. 


cular conjunctures ſometimes diſſeminate among the 


people themſelves, and which, though they ſpeedily 
give place to better information and more deliberate 
reflection, have a tendency in the mean time to 
occaſion dangerous innovations in the government, 
and ſerious. õppreſſions of the minor party in the 

community. Though I truſt the friends'of the pro- 
| poſed conſtitution will never concur with its enemies“ 

in queſtioning. that fundamental principle of re- 
 publican government, which admits the right of the 
people to alter or aboliſh the eſtabliſhed conſtitution 


whenever they find it inconliſtent with their happineſs; 
yet it is not to be inferred from this principle, that 
the ' repreſentatives of the people, whenever a mo- 
mentary. inclination happens to lay hold of a majority 
of their conſtituents incompatible with the proviſions 
in the exiſting conſtitution, would on that account 
be juſtifiable In a violation of thoſe proviſions; or 
that the courts would be under a greater obligation 
to connive at infraQtions in this ſhape, than whea 
they had proceeded wholly from the cabals of the 
. repreſentative body. Until the people have by, ſome 
ſolemn and authoritative act annulled or changed the 
. eftabliſhed form, it is binding upon themſelves. col- 
lectively, as well as individually; and no preſump- 
tion, or even. kgowledge of their ſentiments, can 
Warrant their repreſentatives in a departure from it, 
prior to ſuch an act. But it is eaſy to ſee that it 
would require an uncommon portion of fortitade in 
the judges to do their duty as faithſul .guardians of 
the conſtitution, where legiſlative invaſions 1 - 


% 


® Vide Proteſt of the minority of the convention of Penal 
bania, Martin's ſpeech, & ce. 
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had been infligated by the major voice of the | 
community. a OY RO TD 97 

But it is not with" a view' to” infraQions of the 
conſtitution' only that the independerice' of the judges 
may be an eſſentiaf ſafeguard dgaiuſt the effects 'of 


occaſional ill *humours in the fociety. Theſe ſome- 


times extend tio farther than to the i njury of the 
private rights of particular claſſes” of citizei, by 
unjuſt and partial laws. Here alſo the firmneſs of 
the judicial 'magiftracy is of vaſt importance” in miti- 
gating the ſeverity, wy confining the operation df 
ſuch laws; It riot 'only ſerves to moderate the imme- - 
diate iſchiefs of t Fine, which may habe been palled, 
but it. perate# as à check upon the legiſlative body | 
in ben them; who, perceiving that obſtacles to 
the ſuccefs of an iniquitous intention are to be ex- 
pected from the ſeruples of the coufts, ate in a 
manher compeſled by the very. motives of the injuſtice 
fiey meditate, to qualify "their attempts, "This is 2 
circum ſtance elend to habe more influence upon 
the character of our governments, than but few — 
be aware of. The benbffts of the inte) rity an 
moderation, of the Judiciary 'have alreac felt 
in more ſtates than one; and though the 555 have 
lifpleaſed, thoſe, whoſe finifter expectations they may 
have difap pointed, they muſt have commanded the 
eiteem and nd Ap laule öf alf the Virtuous — wo 
eſted. _ r rate len 4 09 5 every Ueſcrip pris cou 0 
to prize w atever wil 725 Ttify tha 
temper in cd. count - as ho ene. be fgre that 
he may not be to-morrow the victim of ''a" {pirir of 
injuſtice, by which he may be a gainer to- day. And 
every man miuſt now feel that the inevitable ten- 
dency of ſuch u ſpirit is to ſap the ſoundations of 
public Ff confidence, and to introduce in 
its ſtead, unvertal diftroft a 0 oi fireſs. 

That in xible' and *uniform © adherence to the 
tights of the conſtitution and of individuals, Which 
de perceive to be Indiſpenſable in the gh 4 
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Juſtice, can certainly not be expected from judges who Wl quit 
hold their offices by a temporary commiſſion. Perio- Ml the 
dical appointments, however regulated, or by whom. Wl zdn 
ſoe ver made, would in ſome way or other be fatal to vel! 
their neceſſary independence. If the power of making Wi ln t 
them was committed either to the executive or legil- WM thoſ 
ative, there would be danger of an improper com- com 
plaiſance to/the branch which poſſeſſed it; if to both, grea 
there would be an unwillingneſs to hazard the ; dil. ¶ ouſt 
pleaſure of either; if to the people, or to perſons i whic 
choſen by them for the ſpecial purpgis, there would I the 1 
be too great a diſpoſition. to conſult popularity, o U 


juſtify a reliance that nothing would be conſulted 
but the conſtitution and the las. 
There is yet a further and a weighty reaſon for the 
permanency of the judicial offices ; which is deducible 
from the nature of the qualificationg they. require. 
It has been frequently remarked. with; great pro-{Whuve 
priety, that a voluminous code of laws is one of the f bis 
Inconveniencies neceſſarily, connected with the advan-{Wezxpe! 
tages of a free government. To avoid an arbicrary m 
diſcretion in the courts, it is indiſpenſable. that they 
ſhould be bound down by ſtrict rules and precedents, 
which ſerve to define and point out their duty in ( 
every particular caſe that comes before them ; and 
it will readily be conceived from the variety of con - 
troverſies which, grow out of the folly and wickeduef f/ 
of mankind, that the records of thoſe precedents mul - 
unavoidably ſwell to a very confiderable bulk, and, ! 
muſt demand long and laborious. ſtudy to, acquire a Pe 
competent knowledge of them. Hence it is that there 
can be but few men in the ſociety, who will. have 
ſufficient ſcill in the laws to. qualify them for the 
Rations of judges, And making the proper. deduc- 
tions for the ordinary depravity of human nature, 
the number muſt be ſtill ſmaller. of thoſe who. unite 
the requiſite integrity with the requi te knowledge. 
"Theſe confiderations. appriſe us, thas the . govern» 
ment can have no great option between fit cha- 
8 - rafters} 
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afters 3 and that a temporary duration in office, 
which would naturally diſcourage ſuch characters from 


he WH quiting a luerative line of practice to t a ſeat on 
0+ * bens would have à [tendency : +6: ah 8 
n. ꝛdm iniſtration of juſtice into hands leſa able, and leſs. 
to Ml vel! qualified to conduct it wit e and dignity. 
ng WY In the preſent circumſtances of country, and. 12 . 
il thoſe in which it is likely to be ſor a long time to 
n- come, the diſadvantages: on this ſcore would be 
h, greater than they may at firſt ſight appear; but it 
il. muſt be confeſſed that they are far inferior to thoſe 

ns fl which preſent themſolvos. e the other Alpeds- of 
1d il the ſubject. 
tl Upo the whole there can be; no room 40 doubt 5 
el I that the. convention acted wiſely in copying from 
ae models of thoſe conſtitutions which have eſta- 
tho WY bliſhed good behaviour as the tenure of their judicial 

ble ofices in point of duration; and that ſo far from 


heing blameable on this account, their plan would 
have been inexcuſeably deſectire if it had wanted 
this important feature of ment. The: - 
experience. of Great Britain 2 an illuſtrious + 


LL 


uy comment on the excellence of hs amr | 
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4 4 further View'of the Judicial Department, 

nd in Relation to the Proviſions for the . 
port and Reſponſi bility 25 he Judges. 

ere . 
we E X T to pemanency in 35 oe, nothing 
the can contribute more to — independence 


of the judges than, a fired proviſion + for their 
fpport. The :remark made in relation to the pre- 
dent, is equally. — In the general 
tourſe of 1 ee 2 e over 4 man 's ſub- 
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Hftence amounts to @ power over his .evill.: And we can 
never hope to ſee realiſed in practice the complete 
ſeparation of the judicial from the legiſlative power, 
in any ſyſtem, which leaves the former dependent for 
pecuniary reſources on the occaſional grants of the 
latter. The enlightened: friends to good government, 

in every ſtate, have ſeen cauſe to lament the want of 

preciſe and explicit precautions in the ſtate: conſtitu- 
tions on this head. Some of theſe indeed have de- 
cClared that permanent“ ſalaries ſhould: be. eftabliſhed 
for the judges; hut the experiment has in, ſome in- 
ſtances ſhewn that ſuch expreſſions are not ſufficiently. 
definite to preclude legiſlative evaſions. Something 
ſtill more poſitive and unequivocal has been; evinced 

to be requiſite. * The plan of the convention accord. 
ingly. has provided, that the judges: of the United 
States ſhall at ated. times. receive for their ſervices 
<5, a compenſation, which ſhall not be d#min;/ed during 
« their continuance in office.. 
This, all circumftances confidered, is the: moſt eli. 
gible proviſion that could have been deviſed. It will 
readily be underſtood, that the fluctuations in the 
value of money, and in the ftate of. ſociety, rendered 
a fixed rate of compenſation in the conſtitution inad- 
miſſible. - What might be extravagant to day, might 
in half a century become. penurious and inadequate. 
It was therefore neceſſary to leave it to the diſcretion 
of the legiſlature to vary ats. proviſions in conformity. 
to the variations in circumflances; yet under ſuch. 
reſtrictions as to put it out of the power of that body 
to change the condition .of the individual for-the 
worſe. A man may then be ſure of the ground 
upon which he ſtands, and can never be deterred from 
his duty by the apprehenſion of being placed in a leſs. 
eligible ſituation. The clauſe which has been quoted 
combines both advantages. The ſalaries. of judicial 

_ offices may from time to time be altered, as occaſion 
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Ralf require, yet fo as never to lefſ:n the allowance 


1 

e vith which any particular judge comes into office, in” 
„ WH r:(peft to him. It will be obſerved that a differences 
= has been made by the convention between the com- 
e penſation of the preſident” and of the judges. That of 

t me former can neither be increaſed nor diminiſhed. 
That of the latter can only not be diminiſhed. This 
„probably atoſe from the difference in the duration of 
„e reſpective offices. As the prefident is to be 
d Bf clected for no more than four years, it can rarelß 
i- happen that an adequate ſalary, fixed at the com- 
y. WM nencement of that period, will not continue to be 
8 WM fich to the end of it. But with regard to the judges, ' 

N who, if they behave properly, will be ſecured in their 


places for Hife, it may well nn. OS in the 
early ſtages of the government, that a ſtipend, which 
youtd be very ſufficient at their UE ENT 
__ become too ſmall in the progreſs of their 
ervice. 15 01 1 1 = OTE ; „„ 12 
This proviſion for the ſapport of the judges bears 
every mark of prudence and efficacy; and it may be 
afely affirmed that, together with the permanent 
tenure of their offices, it affords a better proſpect of 
their independence than is diſcoverable in the cnſtid 
3 of any of the ſtates, in regard to their ou 
ju ges. e ; ye 0 ve We 5 
The precautions for their reſponfibility a com'- 
priſed in the artiele reſpecting impeachments. They 
are liable to be impeached for mal- conduct by the 
houſe of repreſentatives, and tried by the ſenate, and 
if convicted, may be diſmiſſed from office and diſqua- 
lied for holding any other. This is the only pro- 
viſion on the point, which is conſiſtent with the necef- 
ary independence of the judicial character, and is the 
only one which we find in our own conſtitution in 
ripe to our own jds. 8 
The want of a proviſion for removing the judges 
on account of inability, has been a ſubject of com- 
plaint. But all conſiderate men will be ſenſible that 
„ ſuch 
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ſuch a proviſion would either not be, practiſed upon 
or would be more liable to abuſe than. at, 


to anſwer any good 7 The menſuration of 
the faculties 8 -— bas, I. bellen, ur — 4 in 
the catalogue of known arts. An attempt $0 fix the 
boundary.between the regians of ability and 3 
would much oftener give ſcope. to perſangl and par 
attachments and enmities, than 7465 rg 
of juſtice, or the public good. rfl, exc 

in = caſe of inſanity, muſt for * 

arbitrary; and inſanity without any nate 7 


proviſion, may be ſafely pronounced to 4: virtual — 
diiſqualification. wh 
The conſtitution of New-York, to avcid, 3 81 paſ 
gations that muſt forever be yague and fapgeres, — 
has taken a ee age as the criterion gf 17 3 
ability. No man can be à judge beyond y. 96? 
believe there are few at preſent, who WhO do not dil dea 
approve of this proviſi on. There is no ſlation in the 
relation to which it is leſs proper than to that of, a el 
judge. The deliberating and comparing faculti * 
generally preſerve their flrength much beyond that wen 
period, in men who ſurvive it; and when in addi- bie 
tion to this circumſtance, we conſider bow few there U . 
are ho outlive the ſeaſon of intellectual Vigo ur, and tit 
how improbable it is that any conſiderable propor- 


tion of the bench, whether more or Jeſs numerous, 
ſhould be in ſuch,a fituation at the ſame time, we 
ſhall be ready to'canclude that limitations of this 
| fort have little to recommend them. Ina republic, Wh 
where fortunes are not afflyent, and penſions not tho 
expedient, the diſmiſſion of men from ORs: in Re 
which they have ſerved their country lon Th. 
fully, on. which, they depend for Pr, e ood | 
from which it will be too late to reſort to any other _ 
occupation for a livelihood, ought to have ſome ber- othe 
ter apology to humanity, than is to be found in 
imaginary danger of a an T 
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in 4 further View of the Fudicial Department, 
he in Relation to the Extent of its Powers. 


Ys ran f 4% , > 4 | 5 
ty judge with accuracy of the proper extent of 
(ls the federal judicature, it will be neceſſary to 


conſider in the firſt-place what are its proper objects. 
It ſeems ſcarcely to admit of controverſy that the 


ls WF jadiciary authority of the union ought to extend to 
al BY theſe ſeveral deſcriptions of cauſes. 1. To all thoſe 


which ariſe out of the laws of the Uaited States, 
paſſed in purſuance of their juſt and conſtitutional - 
powers of legiſlation; ad. to all thoſe which concern the 


. execution of rhe proviſions expreſsly contained in the 
1 articles of union; 3d. to all thoſe in which the United 


States are a party; 4th. to all thoſe which involve 
the PEACE of the conyFEDERACY, Whether they 
relate to the intercourſe between the United States 
and foreigw nations, or to! that between the States 
themſelves "5th. to all thoſe which originate on the 
high ſeas; and are of admiralty or maritime- juriſdic- 
tion; and laftly, to all thoſe in which the ſtate 
tribunals cannot be ſuppoſed to be impartial and 
uubie hg PEW 0 PP 

The firſt point depends upon this obvious conſide- 
tation that there ought always to be a conſtitutional 


| method of giving efficacy to conſtitutional proviſions. 
CB What for inftance would av@1 reſtrictions on the au- 
oo thority of the ſtate legiſlatures, without ſome conſti- 
% tutional mode of enforcing the obſervance' of them? 


The ſtates, by the plan of the convention are prohi- 
bited from doing a variety of things; ſome of which 
are incompatible with the intereſts of the union, and 
others with the principles of good government. The 
impoſition of duties on impörted articles, and the 
emiſſion of paper money, are ſpecimens of each kind. 
No man of ſenſe will believe that ſuch prohibitions 

1 GS would 
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manifeſt contravention of the articles of union. There 
is no third courſe that I can imagine. The. tatter 
appears to have been thought by the convention pre- 
ferable to the former, and I preſume will be 'mot 
agreeable to the ſtates. s. 

As to the ſecond point, it is impoſſible: by any 
argument or comment to make it clearer than it is in 


itſelf... If there are ſuch things as political axioms, 


the propriety of the judicial power of a government 
being co-extenſive with its legiſlative, may be ranked 
among the number. The mere neceflity of unifor- 
mity in the interpretation of the national laws, de- 
cides the queition. Thirteen: independent courts of 
final juriſdiction over the ſame cauſes, | arifing upon 
the ſame laws, is a hydra in government, from which 
nothing but contradiction and confuſion qan proceed. 
Still leſs need be ſaid in regard to the third point. 
Controverſies between the nation and its members or 
citizens, can only be properly referred to the national 
tribunals. Any other plan would be contrary to 
reaſon, to precedent, and to decoru mn. 


The fourth point reſts oh this plain propoſition, 
that the peace of-the wHoLE ought not to be left at 
the diſpoſal of a yraxT. The union will undoubtedly 
be anſwerable to 2 powers for the conduct of its 
members. And the re 
ever to be accompanied with the faculty of preventing 
it. As the denial or perverſion of juſtice by, the 
ſentences of courts, as well as in any other manner. 
is with reaſon claſſed among the juſt cauſes of war, it 
will follow. that the federal judiciary ought to have 
.cognizance of all cauſes in which the citizens of other 
countries are concerned. This is not leſs eſſential 
to the preſervation of the public faith, than to the 
| | ' ſecurity 


ponſibility for an injury ought 
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fcurity of the public tranquility. A diſtinction may 
erhaps be imagined between caſes arifing upon 
treaties and the laws of nations, and thoſe which inay 
tand merely on the footing of the municipal law. 
The former kind may be ſuppoſed proper for the 
ſederal juriſdiction, the latter for that of the ſtates. 
But it is at leaſt problematical whether an unjuſt 
ſentence againſt a foreigner, where the ſubject of 
controverſy was wholly relative to the lex loci, would 
not, if unredreſſed, be an aggreſſion upon his ſove- 
reign, as well as one which violated the ſtipulations 
in a treaty or the general laws of nations. And a 
ſtill greater objection to the diſtinction would reſult 
from the immenſe difficulty, if not impoſſibility, of a 
practical diſcrimination between the caſes of one 
completion and thoſe of the other. So great a pro- 
portion of the caſes in which foreigners are parties 
involve national queſtions, that it is by far moſt ſafe 
and moſt expedient to refer all thaſe in which they 
are concerned to the national tribunals. _ 5 
The power of determining cauſes between two 
ſtates, between one ſtate and the citizens of another, 
and between the citizens of different ſtates, is perhaps 
not leſs eſſential to the peace of the union than that 
which has been juſt examined. Hiſtory gives us a 
horrid picture of the diſſentions and private wars 
which diſtracted and deſolated Germany prior to the 
inſtitution of the IMPERIAL CHAMBER by Maxi- 
milian, towards the cloſe of the fifteenth century; 
and informs us at the ſame time of the vaſt influence 
of that inſtitution in appeaſing the diſorders and 
eſtabliſning the tranquillity of the empire. This 
was a Ccurt inveſted with authority to decide finally 
all differences between tne members of the Ger- 
manic bod. | 2 3 
A method of terminating territorial diſputes be- 
tween the ſtates, under the authority of the federal 
head, was not aps. to, even in the iraperfet 
ſyſtem by which they have been hitherto held to- 
| , MES. gether. 
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| _ gether. But there are many other ſources, beſides Ml i 
Interfering claims of boundary, from which bicker- WM 6 
ings and animoſities may ſpring up among the mem. co 
ders of the union. To ſome of theſe we have been Ml 
witneſſes in the courſe of our paſt experience. It m 
will readily be conjectured that I allude to the frau. ar 
dulent laws which have been paſſed in too many of ju 
the ſtates. And though the propoſed / conſtitution 
eſtabliſhes particular guards againſt the repetition of M co 
thoſe inſtances which have heretofore made their ap. MW ſu 
pearance, yet it is warrantable to apprehend that the W ou 
ſpirit which produced them will aſſume new ſhapes Wl in 
that could not be foreſeen, nor ſpecifically provided MW ter 
againſt, Whatever practices may have a tendeney to we 
diſturb the harmony between the ſtates, are proper Ml tri 
objects of federal ſuperintendence and control. be 
It may be eſteemed the baſis of the union, that Wh ou; 
«« the citizens of each ſtate ſhall be entitled to all Wl cat 
4 the privileges and immunities of eitizens of the to 
4c ſeveral ftates.” And if it be a juſt principle that ad 
every government ought to Poſſeſs the means of exe- Ml tio 
ruting itt own provifions by its own authority, it will MW cor 


follow, that in order to the inviolable maintenance MW ba. 
of that equality of privileges and immunities to do- 
which the citizens of the union will be entitled, the MW to 
national judiciary ought to preſide in all cafes in WM not 
which one ſtate or its citizens are oppoſed to another Wl as | 
Rate or its citizens. To ſecure the full effect of ſo oft 
fundamental a proviſion againſt all evaſion and ſub. [ 
terfuge, it is neceſſary that its conſtruction ſhould de wh! 
committed to that tribunal, which, having no local Wl fed 
attachments, will be likely to be impartial between pri: 
the different ſtates and their citizens, and which, ing 
owing its official exiſtence to the union, will never ¶ pol 
be likely to feel any bias inauſpicious to the pri- 
ciples on which it is founded. * 
- The fifth point will demand little animadverſion. f 
The moſt bigotted idolizers of ſtate authority have © a 
not thus far ſhewn a difpoſition to deny the national WW © c 


jadiciaty 
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-adiciary the cognizance of maritime cauſes, Theſe 
ſo generally depend on the laws of nations, and ſo 
commonly affect the rights of foreigners, that they 


fall within the conſiderations which are relative to 


the public peace. The moſt important part of them 
are by the preſent confederation ſubmitted to federal 
juriſdiQtion. | 8 EO 
The reaſonableneſs of the agency of the national 
courts in caſes in which the ſtate tribunals cannot. be 
ſuppoſed to be impartial, ſpeaks for itſelf, No man 
ought certainly to be a judge in his own cauſe, or 
in any cauſe in reſpect to which he has the leaſt in- 
tereſt or bias. This principle has no inconſiderable 
weight in deſignating the federal courts as the proper 
tribunals for the determination of controverſies 
between different ſtates and their citizens. And it 
ought to have the ſame operation in regard to ſome 
caſes between the eitizens of the ſame ſtate. - Claims 
to land under grants of different ates, founded upon 


adverſe pretenſions of boundary, are of this deſcrip- 


tion, The courts of neither of the granting ftates 
could be expected to be unbiaſſed. The laws may 


have even prejudged the queſtion, and tied the courts 


down to deciſions in favour of the grants of the ſtate 
to which they belonged. And even where this had 
not been done, it would be natural that the judges, 
as men, ſhould feel a ſtrong predilection to the claims 
of their own government. | | Ed 

Having thus laid down and diſcuſſed the principles 
which ought to regulate the eonſtitution of the 
federal judiciary, we will proceed to teſt, by theſe 
principles, the particular powers of which, aecord- 
ing to the plan of the convention, it is to be com- 
poſod. It is to comprehend, ** all caſes in law and 


equity arifing under the conſtitution, the laws of 


„the United States, and. pt Ye made, or which 
© ſhall be made under their authority; to all caſes 
e affecting ambaſſadors, other public miniſters and 
* conſuls ;. to all eaſes of admiralty and maritime 

| ; ED « juriſdiction ; 


* 
ö 
| 
| 
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cc juriſdiction ; to controverſies to which the United 
« States ſhall be a party; to controverſies between 
te two or more ſtates; between a ſtate and citizens 
«© of another ſtate, between citizens of different 
<< ſtates, between citizens of the ſame ſtate claiming 
lands under grants of different ſtates, and between 
«© a {tate or the citizens thereof, and foreign ſtates, 
« citizens and ſubjects.“ This conſtitutes the entire 
maſs of the judicial authority of the union. Let us 
now review it in detail. It is then to extend, 
Firſt. To all caſes in law and equity ari/ing under 
the conſtitution and the laws of the United States. This 
correſponds to the two firſt claſſes of cauſes which 
have been enumerated as proper for the juriſdiQion 
of the United States. It has been aſked what is meant 
by * caſes ariſing under the conftitution,”” in con- 
tradiĩſtinction from thoſe ** ariſing under the laws of 
„the United States.“ The difference has been 
already explained. All the reſtrictions upon the 


authority of the ſtate legiſlatures, furniſh examples 


of it. They are not, for inſtance, to emit paper 
money; but the interdiction reſults from the conſti- 
tution, and will have no connection with any law of 
the United States. Should paper money, notwith- 


ſtanding, be emitted, the controverſies concerning 


it would be caſes ariſing upon the conſtitution, and 
not upon the laws of the United States, in the ordi- 
nary fignification of the terms. This may ſerve 35 
a ſample of the whole, e 
It has alſo been aſked, what need of the word 
equity? What Equitable cauſes can grow out of 
the conſtitution and laws. of the United States! 
There is hardly a ſubje& of litigation between indi- 
viduals. Which may not involve thoſe ingredients of 
fraud, accident; rruſt or hardſhip, which would render 
the matter an object of equitable, rather than of legal 


juriſdiction, as the diſtinction is known and efta- 
bliſhed in ſeveral of the ſtates. It is the peculiar 
province, for inflance, of a court of equity to relieve 


againſt 
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2oainſt what are called hard bargains : Theſe. are 
contracts, in which, though there may have been 
no direct fraud or deceit, ſufficient - to _ invalidate 
at i them in a court of law; yet there may have been 
's Wl fome undue and unconſcionable advantage taken of 
"1 Wl the neceſſities or misfortunes! of one of the parties, 
„Aich a court of equity would not tolerate. In ſuch 
e caſes, where foreigners were concerned on either 
u I fide, it would be impoſible for the federal judi- 
catories to do juſtice without an equitable,” as well as 
a legal juriſdiction. Agreements to convey. lands 
claimed under the grants of different ftates, may 
afford another example of! the neceſſity of an equi- 
table juriſt in the federal courts. This rea- 
ſoning may not be ſo palpable in thoſe ſtates where 
the formal and technical diſtinction between Law 
and EQUITY is not maintained as in this ſtate, 
where it is exemplified by every day's practice. 
The judiciary authority of the union is to extend 
S:cond. To treaties made, or which ſhall be made 
under the authority of the United States, and to all 
caſes affecting ambaſſadors, other public miniſters 
and conſuls. Theſe belong to the fourth claſs of the 
enumerated caſes, as they have an evident connec- 
tion with the preſervation of the national peace. 
Third. To caſes of admiralty and maritime juriſ- 
diction. Theſe form altogether the fifth of the 
enumerated claſſes of cauſes proper for. the. cognĩ- 
zance of the national courts, . N 
Fourth. To controverſies to which the United 
States ſhall be a party. Theſe conſtitute the third 
of thoſe claſſes. . VVV 
Fifth. To controverſies between two or more 
fates, between a ſtate and citizens of another ſtate, 
between citizens of different ſtates. Theſe belong 
to the fourth of thoſe claſſes, and partake. in ſome 
meaſure of the nature of the laſ t. 
Sixth. To caſes between the citizens:of ;the ſame 
late, claiming lands under grants :of different \ftates. 


Theſe 


— 


- Theſe fall within the laſt claſs, and: are!eb# ou 


that department, and which were neceffary' to theatre 


JD ſupreme court, aud in ſach inferior courts as the 
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its 
fance in which the. propoſed conflitution: di (y. con- «eſt 
zemplates the cognizance of _—— Bat uud the cia: 


CJ the ame Hate. 55 joriſc 


Seventh. To caſes berween'a ate ad the citizen ſi" ©? 
thereof, and foreign ſtates, Citizens, or ſhbjeds, been 
Theſe have been already explained to belong to the 
fourth of the enumerated elaſſes, and ho been 
ſhewn-to'be in a-peculiar manner the proper ſabjed 
of the national judicature. 

From this review of the particular pore: of the 
federal: judiciary, as-marked out in the conſtitution, 
it appears, that they:are all conformable to the prin- 
ciples which ought to have governed the ſtructure 


perfection of the ſyſtem. If ſome partial inconve- 
niencies ſhould: appear to be connected with the jn- 


corporation of any of them into the plan, it ought Ti 
to be recollected that the national legiſlature will Nis! 
have ample authority to make ſuch exceptions: ind, 20 
to preſeribe ſuch regulations as will be calculated u, Ur 
obviate or remove theſe. inconveniencies. The pol. Pe 
ſibility of particular miſchiefs can never be viewed. ley 
by a well-formed mind as a ſolid objection to , 40 
general principle, which is calculated to avoid ge. © 
. t and to obtain general advantages. ſh; 
N PUBLIYs eit 
e re er 
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A further View of the Judicial Department, inf .. > 
_ Relation to the Diſtribution of its Authority. N ha. 
Ex us now return to the partition of the judiq , Se, 
ciary authority between different courts, and, che 
their relations to each other. 5 
« The judicial power of the United States is i. — 


e the plan of the convention) to be veſted in one 


«« congrels 
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r may from time to time ordain and 


(« eſtabl ”s 
That there ought be one court of ſupreme and foal 
juriſdiftion is a propoſition which has not been, and 


been aſſigned in another place, and are too obvious 
to need nee The pt queſtion that ſeems to 
have been gage it, is whether it ought 
to be a diſtin i pkg branch of the legiſlature. 
The ſame „ is n in regard to this 
natter, which has been remarked in ſeveral other. 
caſes, The very men who object to the ſenate as 3 

court of, impeachments, on the ground of an im- 
proper intermixture of powers, advocate, by impli- 
cation at leaſt, the Propriety- of veſting. the ultimate. 
decifjan of all cauſes in the whole, or in a Takt of 
te legiſlative body. 

The arguments or rather ſuggeſſions, upon which 
this charge an, founded, 24 to this effect: * 
* authority of t ſupreme. court o 
United States, which is to be a. oc and inde- 
« pendent body, will be ſuperior to that of Rv 
* legiſlature. "The power of conſtruing the lng 
according to the Hpirit of the coallliution, wi | 
ge- « enable that court to mould them into whatever 
„ ſhape it may think proper ; eſpecially as its de- 
5, ciſions will not be in any manner ſubject to the 
- reviſion or correction of the legiſlative body. This 
is as unprecedented as it is dangerous. In ritain, 
„the judicial power in the laſt reſort, reſides in the 
% houſe of lords, which is a branch of the legiſ- 
| « Jature; and this part of the Britiſh government 
„has been imitated in the ſtate conſtitutions in 


1 not likely to be conteſted. The reaſons for it have 


di general. The parliament of Great-Britain, and 


d the legiſlatures of the ſeveral ſtates, can at any 
time rectify by law, the exceptionable deciſions 
bil © of their reſpective courts. But the errors and 
nel © ned of the os court of the United 
the States 
clin * Article % os” 1. : | Rr 


national courts to conſtrue the laws acchfding to the 


the local judicatures in general, and which will not 


of the branches of the legiſlature, as in the govem- 


though this be not an abſolute violation of that excel - 
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« States will be uncontrolable and renieaileſ,.' 
This, upon examination, will be found to be alto. 
gether made up of falſe reaſoning upon miſeon. 
ceived fact. (EN „ 05 114.2 e e 

In the firſt place, there is not a ſylla bſe in the plan 
under conſideration, which iFe&ly, empowers the 


ſpirit of the conſtitution, or which gives them any 
greater latitude in this reſpect, than may be claimed 
by the courts of every ftate, I admit however; that 
the conſtitution ought to be the ſtandard: of conſtruc. 
tion for the laws, and that wherever there is an 
evident oppoſition, the laws ought to give place to 
the conſtitution. But this doctrine is not deducible 
from any circumſtance pecullar to the plan bf. the 
convention; but from the general theory of à Hmjted 
conſtitution ; and as far as it is true, is equally ap- 
plicable to moſt, if not to all the ſtate governments, 
There can, be no objection therefore, on this account, 
to the federal judicature, which will not lie againſt 


ſerve to condemn every conſtitution that attempts to 
ſet bounds to the legiſlative diſeretion. 

But perhaps the force of the objection may be 
thought to conſiſt in the particular organization of 
the propoſed ſupreme court; in its being compoſed 
of a diſtin body of magiſtrates, inſtead of being one 


ment of Great-Britain and in that of this ſlate.” To 
inſiſt upon this point, the authors of the objection 
muſt renounce the meaning they have laboured to 
annex to the celebrated maxim requiring a ſeparation 
of the departments of power. It ſnall nevertheleſs 
be conceded to them, agreeably to the interpretation 
given to that maxim in the courſe of theſe papers, 
that it is not violated by veſting the ultimate power 
of judging in a part of the legiſlative body. But 


power 
lature 
men. 
lent rule; yet it verges ſo nearly upon it, as on this e 

CEE EFF account | 
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count alone to be leſs eligible chan the mode 
preferred by the convention. From a body which had 
lad even a partial agency in paſſing bad laws, we 
could rarely expect a diſpoſition to temper and mode- 
rate them in the application. The ſame ſpirit, which 
had operated in making them, would be too apt. to 
the operate in 1 them: Still leſs could it be 
ny expected, that men who had infringed the conſtitu- 
ed tion, in the character of legiflators, would be diſpoted 
vat o repair the breach, in the character of judges. Nor 
ic- Mis this all :=Every reaſon, which recommends the 
an tenure of good behaviour for judicial offices, militates 
to Nagainſt placing the judiciary power in the laft reſort | 
ble in a body compoſed'of men choſen for a limited pe- 
the nod. There is an abſurdity in referring the deter- 
ed Inination of cauſes in the firſt inſtance to judges of 
p- permanent ſtanding, and in the laſt to thoſe A 
ts, Nemporary and mutable conſtitution. And there is a 


at, till greater abſurdity in ſubjecting the deciſions of 
oft nen ſelected for their knowledge of the laws, acquired 
not by long and laborious ſtudy, to the reviſion and control 
5 f men, who for want of the ſame advantage cannot 


but be deficient in that knowledge: The members 
f the legiſlature will rarely be chofen with'a view tio 
thoſe qualifications which fit men for the ſtations of 


judges; and as on this accoum there will be great 
ne Nreaſon to apprebend all the ill conſequences of defective 
-information; fo on account of the natural propenſit 
To Nef ſuch bodies to party diviſions, there will be no leſs 


jon Nreaſon to fear, that the peſtilential breath of faction 
may poiſon the fountains of juſtice. The habit of 
being continually marſhalled on oppoſite ſides, will be 
too apt to ſtifle the voice both of law and of equity, 
Theſe confiderations teach us to applaud the wiſdom 
f thoſe "ſtates, who have committed the judicial 
yer {Wover in the laſt reſort, not to a part of the legiſ- 
zut IIzture, but to diſtin& and independent bodies of 
el- Nen. Contrary to the ſuppoſition of thoſe, wo 
his Rave repreſented the plan of the convention in this 
; D d reſpect 


* | — 
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reſpect as novel and unprecedented, it is but a copy 
of the conſtitutions of New-Hampſhire, Maſſachuſetts, 


Pennſylvania, Delaware, Maryland, Virginia, North- 


Carolina, South-Carolina and Georgia; and the pre- 
ference which has been given to theſe models is highly 
to be commended. . „ 

It is not true, in the ſecond place, that the parlia- 
ment of Great Britain, or the legiflatures of the par- 


ticular ſtates, can rectify the exceptionable deciſions 


of their reſpe&ive courts, in any other ſenſe than 
might be done by a future legiſlature of the, United 
States. The theory neither of the Britiſh, nor the 


Nate conſtitutions, authoriſes the reviſal of a judicial 


ſentence, by a legiſlative act. Nor is there any 
thing in the propoſed conſtitution more than in either 
of them, by which it is forbidden. In the former as 
well as in the latter, the impropriety of the thing, 
on the general principles of law and reaſon, is the 


ſole obſtacle. A legiſlature without exceeding its 


province canyot reverſe a determination once made, 


in a particular caſe; though 1t may preſcribe a new 


rule for future caſes, This is the principle, and it 
applies in all its conſequences, exactly in the ſame 
manner and extent, to the ſtate governments, as to 
the national government, now under conſideration. 
Not the leaſt difference can be pointed out, in any 
view of the ſubject.  _ Fo 

It may in the laſt place be obſerved that the ſup- 


poſed danger of judiciary encroachments on the legiſ- 
lative authority, which has been upon many occa- 


ſions reiterated, is in reality a phantom. Parti- 
cular miſconſtructions and contraventions of the will 
of the legiſlature may now and then happen ; but 
they can never be ſo extenſive as to amouut to an in- 
convenience, or in any ſenſible degree to affect the 
order of the political ſyſtem. 'This may be inferred 
with certainty from the general nature of the juò- 
cial power; from the objects to which it relates; from 
che manner in which it is exerciſed; from its com- 


„ 
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tion within its limits. 
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parative weakneſs, and from its total incapacity to 
ſupport its uſurpations by force. And the 1nference 
is greatly fortified by the conſideration of the im- 
portant conſtitutional check, which the 3 of 
inſtituting impeachments, in one part of the legiſ- 
lative body, and of determining upon them in the 
other, wauld give to that body upon the members of 
the judicial department. This is alone a complete 
ſecurity. There never can be danger that the judges, 
by a ſeries of deliberate uſurpations on the authority 
of the legiſſature, would hazard the united reſent- 
ment of the body entruſted with it, while this body 
was poſſeſſed of the means of puniſhing their pre- 


' ſumption by degrading them from their ſtations. 


While this ought to remove all apprehenſions on the 
ſubjeR, it affords at the ſame time a cogent argu- 
ment for conſtituting. the ſenate a court for the trial 
of impeachments. 5 ; 
Having now examined, and F truſt removed the 
objections to the diſtin and independent organiza- 
tion of the ſupreme court, I proceed to conſider the 
propriety of the power of conſtituting inferior courts,“ 
and the relations which will ſubſiſt between theſe 
and the former. * x 
The power of conftituting inferior courts 1s evi- 
dently calculated to obviate the neceflity of having 


recourſe to the ſupreme court, in every caſe of federal 


cogaizance. It is intended to enable the national 
government to inſfitute or authori)è in each ſtate or 
diſtrict of the United States, a tribunal competent 
to the determination of matters of national juriſdic- 


D d 2 But 


* This power has been abſurdly reprefented as intended to 
aboliſh all the county courts in the feveral ſtates, which are 
commonly called inferior courts, But the expreſſions of the 
conſtitution are to conſtitute ** tribunals 1nrE&RIOR TO THE 
© SUPREME COURT,” and the evident deſign of the proviſion is. 
to enable the inſtitution of local courts ſubordinate to the: 
fupreme, either in ſtates or larger diſtrits, It is ridiculous to- 


imagine that county courts were. in contemplation, 


| 
3 
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Private ineonvenience. 
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But why, it is aſked, might not the ſame purpoſe 


bave been accompliſhed by the inſtrumentality of the 


ſtate courts? This admits of different anſwers. 
Though the fitneſs and competency of thoſe courts 
ſhould be allowed in the utmoſt latitude ; yet the 
fubſtance of the power in queſtion, may ſtill be 


* 


regarded as a neceſſary part of the plan, if it were 


only to empower the national legiſlature to commit 
to them the cognizance of cauſes ariſing out of the 


national conſtitution. To confer the power of deter- 
mining ſuch cauſes upon the exiſting courts, of the 
ſeveral ſtates, would perhaps be as much to con- 
« ſtitute tribunals,” as to create new courts with the 
like power. But ought not a more direct and ex- 
Plicit proviſion to have been made in favour of the 
ſtate courts ? There are, in my opinion, ſubſtantial 


Teaſons againſt ſuch a proviſion: The moſt diſcern- 
- Ing cannot foreſee how far the prevalency of a local 


ſpirit may be found to diſqualify the local tribunals 
for-the juriſdiction of national cauſes; whilſt every man 


may diſcover that courts conſtituted like thoſe of ſome 
of the ſtates, would be improper channels of the 


Judicial authority of the union. State judges, hold- 
ing their offices during pleaſure, or from year to 


| year, will be too little independent to be relied upon 


for an inflexible execution of the national laws. And 


if there was a neceflity for confiding the original 


cognizance of cauſes ariſing under thoſe laws 10 
them, there would be a correſpondent neceflity for 
leaving the door of appeal as wide as poſſible. In 


Proportion to the grounds of confidence in, or dif- 


fidence of the ſubordinate tribunals, ought to be the 


facility or difficulty of appeals. And well ſatisfied 


as I am of the peo riety of the appellate juriſdiction 
In the ſeveral claſſes of cauſes to which it is extenc 


by the plan of the convention, I ſhould -copfider 
every thing calculated to give in practice, an unte. 


ſtrained courſe to appeals as a ſource of public and 
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I am not ſure but that it will be found highly ex- 
pedient and uſeful to divide the United States into - 
four or five, or half a dozen diſtricts; and to in- 
fitute a federal court in each diſtri, in lieu of one 
in every ſtate. The jadges of theſe. courts, with the 
aid of the ſtate judges, may hold circuits for the trial 
of cauſes in the ſeveral parts of the reſpective diſtricts. 
Juſtice through them may be adminiſtered with eaſe 


and diſpatch; and appeals may be ſafely circum- 


ſcribed within a very narrow compaſs, This plan 
appears to me at preſent the- moſt eligible of any 
that could be adopted, and in order to it, it is 
neceſſary that the power of conſtituting inferior 
courts ſhould exiſt in the full extent in which it-is to 
be found in the propoſed conſtitution. | 
Theſe. reaſons. ſeem ſufficient to ſatisfy a candid 
mind, that the want of ſuch a power would have been 
a great defect in the 2 Let us now examine in 
what manner the judicial authority is to be diſtri- 
buted between the ſupreme and the inferior courts of 
the union | fa N 
The ſupreme court is to be inveſted with original 
juriſdiction, only “ in caſes affecting ambaſſadors, 
other public miniſters and conſuls, and thoſe in 
« which a STATE ſhall be a party.“ Public mi- 
niſters of every cla(s, are the immediate repreſen- 
tatives of their ſovereigns. All queſtions in which 
they are concerned, are ſo directly connected with 
the public peace, that as well for the preſervation of 
this, as out of reſpect to the ſovereigntias they re- 
preſent, it is both expedient and proper, that ſuck 
quefions ſhould be ſubmitted in the firſt inſtance to- 
the higheſt judicatory of the nation. Though conſuls 
have not in ſtrictneſs a diplomatic character, yet as 
they are the public agents of the nations to which 
they belong, the ſame obſervation is in a great 
reaſure applicable to them. In caſes in which a 
late might happen to be a party, it would il] ſuit its: 
qgnity to be turned over to an inferior tribunal. + 
oe . Though 


* 
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Though it may rather be a digreſſion from the ne 
immediate ſubject of this paper, I ſhall take occaſion ſeq 
to mention here, a ſuppoſition which has exciced wa 
ſome alarm upon very miſtaken grounds: It has been | 
ſuggeſted that an aſſignment of the public ſecuritics W ha! 
of one ftate to the citizens of another, would enable ¶ cor 
them to proſecute that ſtate in the federal courts for WF tho 
the amount of thoſe ſecurities, A ſuggeſtion: which W of 
the following conſiderations prove to be without 
foundation. 285 ee e e 
It is inherent in the nature of ſovereignty, not to 
be amenable to the ſuit of an individual euithout its 
conſent, This is the general ſenſe. and the general 
practice of mankind ; and the exemption, as one of 
the attributes of ſovereignty, is now enjoyed by the 
government of every ſtate in the union. Unleſs 
therefore, there is a ſurrender of this immunity m 
the plan of the convention, it will remain with the 
ſtates, and the danger intimated muft be merely ideal. 
The circumſtances which are neceſſary to produce an 
alienation of ſtate ſovereignty, were diſcuſſed in con- 
ſidering the article of taxation, and need not be 
repeated here. A recurrence to the principles there 
eſtabliſhed will ſatisfy us, that there is no colour to in o 
pretend that the ſtate governments, would by the 
adoption of that plan, be diveſted of the privilege of 
paying their own debts in their own way, free from 
every conſtraint but that which flows from the obli- 
Zations of good faith. The contracts between a na- 
tion and individuals are only binding on the con- 
ſcience of the ſovereign, and have no pretenſions to 
a compulſive force. They confer na right of attion 
independent of the fovereign will. To what puzpoſe 
would it be to authoriſe ſuits againſt Rates, for the 
debts they owe ? How could recoveries be enforced ? 
It is evident that it could not be done without waging 
war againſt the contracting ſtate ; and to aſcribe | 0; 
the federal courts, by mere implication, and in die- 
ſtruction of a pre-exiſting right of the ſtate gove ſu- 
| | ments, 


; 
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ments, {power which would involve ſuch a con- 


ſequence, would be altogether forced and un- 
warrant able. —”mm . on np bis 

Let us reſume the train of oar obſervations; we 
have ſeen that the original juriſdiction of the ſupreme 
court would be confined to two claſſes of cauſes, and 
thoſe of a nature rarely to occur. In all other. cauſes 
of federal cognizance, the original juriſdiction would 
appertain to the inferior tribunals, and the ſupreme 


court would have nothing more than an appellate 


juriſdictioan, with ſuch exceptions, and under ſuch 
« regulations as the congreſs ſhall make.” 
The propriety of this appellate juriſdiQion ha 
been ſcaicely called in queſtion in regard to matters. 
of law; but the clamours have been loud againſt ic 
as applied to matters of fact. Some well intentioned 
men in this ſtate, deriving their notions from the 


language and forms which obtain in our courts, 
have been induced to conſider it as an implied ſuper- 


ſedure of the trial by jury, in favour of the civil law 
mode of trial, which prevails in our courts of admi- 


rality, probates and chancery. A technical ſenſe 


has been affixed to the term ** appellate“, which 


in our law parlance is commonly uſed in reference to 


appeals in the courſe of the civil law. But if, I am 
not miſinformed, the ſame meaning would not be given 
to it in any part of New-England. There an appeal 


from one jury to another is familiar both in language 


and practice, and is even a matter of courſe, until 
there have been two verdicts on one fide. The word 


„ appellate” therefore will not be underſtood in the 
fame ſenſe in New- England as in New-York, which 


ſhews the impropriety of a technical interpretation 


derived from the juriſprudence of any 2 ſtate. 
enotes nothing 


The expreſſion taken in the abſtract, 
more than the power of one tribunal to review the 
proceedings of another, either as to the law or fact, 
or both. The mode of doing it may depend on 


2 


ancient cuſtom or legiſlative proviſion, (in a new 


government 
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government it muſt depend on the latter) and may 
be with or without the aid of a jury, as may be 
Judged adviſeable. If therefore the re- examination 
of a fact, once determined by a jury, ſhould in any 
caſe be admitted under the propoſed conſtitution, it 
may be ſo regulated as to be done by a ſecond jury, 
either by remanding the cauſe to the court below ne. 
for a ſecond trial of the fact, or by, directing an ce: 
Hue immediately out of the ſupreme court. 
But it does not follow that the re-examination- of a Ml ce; 
fact once aſcertained by a jury, will be permitted in ¶ tri 
the ſupreme court. Why may it not be ſaid, with MW a 
the ſtricteſt propriety, when a writ of error is brought an 
from an inferior to a ſuperior court of law in this of 
- Kate, that the latter has juriſdiction of the fact, aa Nit: 
well as the law ? It is true it cannot inſtitute a new it 
engquiry concerning the fact, but it takes cognizance Ml cou 
. of it as it appears upon the record, and pronounces Ml law 
the law ariſing upon it.“ This is juriſdiction of ſub 
both fact and law, nor is it even poſſible to ſeparate nat 
- them. Though the common law courts of this ſtate MW ab! 
aſcertain diſputed facts by a jury, yet they unqueſ- WE =5 1 
tionably have juriſdiction of both fact and law; and {ecu 
accordingly, when the former is agreed in the 
pleadings, they have no recourſe to à jury, but all 
proceed at once to judgment. I contend therefore I by 
on this ground, that the expreſſions, appellate unt. 
4 juriſdiction, both as to law and fact, do not ne- cert 
ceſſarily imply a re examination in the ſupreme court the 
of facts decided by juries in the inferior courts. off 
The following train of ideas may well be imagined I caut 
to have influenced the convention in relation to this rie 
particular proviſion. The appellate juriſdiction of nat 
the ſupreme court (may it have been argued) will I qua 
extend to cauſes. determinable in different modes, dete 
ſome in the courſe of the cou MON Law, and others 
in the courſe of the CIVIL Law. In the former, +] 


the the ſ 


®. This word is a compound of us and pic 10, Juris, dictio, 
or a ſpeaking or pronouncing of the law. 1 


[ 


— 
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the reviſion of the law only, will be, generally 


4 ſpeaking, the proper province of the ſupreme court ; 
n in the latter, the re-examination of the fact is 
y agreeable to uſage, and in ſome caſes, of which 
it prize cauſes are an example, might be eſſential to 


the preſervation of the public peace. It is therefore 
neceſſary, that the appellate juriſdiction ſhould, in 
certain caſes, extend in the broadeſt ſenſe to matters 
of fact. It will not anſwer to make an expreſs ex- 
ception of caſes, which ſhall have been originally 
tried by a jury, becauſe in the courts of ſome of the 


SEC 


court ſhall. poſſeſs appellate juriſdition, both as to 
law and fag, and that: this juriſdiction -ſhall be 
ſubje& to ſuch exceptions and regulations as the 
national legiſlature may preſcribe. This will en- 
able the government to modify it in ſuch a manner 


CHE . a un RE ENS 


ſ. WW = vill beſt anſwer the ends of public juſtice and 


ſecurity. | 

This view of the matter, at any rate puts it out of 
all doubt that the ſuppoſed abolition of the trial by jury, 
by the operation of this proviſion, is ſallacious and 
untrue. The legiſlature of the United States would 
certainly have full power to provide that in appeals to 
the ſupreme court there ſhould be no re- examination 
of facts where they had been tried in the original 
d Wl cauſes by juries. This would certainly be an autho- 
is Wl rifed exception; but if for the reaſon already inti- 
of Wl mated it ſhould be thought too extenfive;- it might be 
qualified with a limitation to ſuch cauſes only as are 
s, (determinable at common law in that mode of trial. 


3 7 K 7 . 
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, * I hold that the ſtates will have concurrent juriſdiction with 


he the ſubordinate federal judicateries, in many caſes of federal 
cognizance, as will be explained in my next paper. 


ſtates, all cauſes are tried in this mode ;* and ſuch _ 
an exception would preclude the reviſion of matters 

of fact, as well where it might be proper, as where 
it might be improper. To avoid all inconveniencies, 

it will be ſafeſt to declare generally, that the ſupreme 
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The amount of the obſervations hithertdimade ot 
the authority of the judicial department is this=tha 

it has been carefully reſtricted to thoſe cauſes whict 
are manifeſtly proper for the cognizance of the nati 
onal jndicature, that in the partition of this authorit 
a very (mall portion of original juriſdiction has beef doſe 
reſerved to the ſupreme court, and the reſt conſigned 

to the ſubordinate tribunals— that the ſupreme court 
- will poſſeſs an appellate juriſdiction both as to law and 
fact in all the caſes refered to them, but ſubje&'t« 


any exceptions and regulations which may be though T 
adviſeable; that this appellate juriſdiction does inn, t. 
no caſe aboliſh the trial by jury, and that an ordinar hic 
degree of prudence and integrity in the nationa bead 


councils will inſure us ſolid: advantages from the efta 
bliſhment of the propoſed judiciary, without expoſ 
ing us to any of the inconveniencies which have beer 
predicte from that ſource. - . 
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NUMBER LXXXII. 


A further View of the Judicial Depart 
ment, in reference to ſome miſcellanesuſ pr 


 Rueftionss —* | | PI — 
THE erection of a new government, whateve "T 
care or wiſdom may diſtinguiſh the work, can vic 

not fail to originate queſtions of intricacy and nicety of fe. 
and theſe may in a particular manner be expecteq in tl 
to flow from the eſtabliſhment of a conſtitution foundeqi., U 
upon the total or partial incorporation of a numbeſ. an 
of diſtinct ſovereignties. Tis time only that cal tin 
mature and perfect ſo compound a ſyſtem, can liquidat tithe: 


the meaning of all the parts, and can adjuſt them d 
each other in a harmonious and conſiſtent w _ 
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PSuch queſtions accordingly have ariſen upon. the. 
olan propoſed by the convention, and particularly - 
ha concerning the judiciary department. The principal 
ile ( theſe reſpect the ſituation of the ſtate courts 1n _ 
ati regard to thoſe cauſes, which are to be ſubmitted to 
rug eder al juriidiction. Is this to be excluſive, or are 
een doſe courts to poſſeſs, a concurrent juriſdiction? If 
nee latter, in what relation will they ſtand to the 
our W::tional tribunals? Theſe are inquiries; which we 
neet with in the mouths of men of ſenſe, and which 
ire certainly intitled to attention. h 
The principles eftabliſhed in a former paper“ teach 
ugs, that the ſtates will retain all pre- exiſfing authorities, 
rhich may not be excluſively delegated to the federal 
onahead ; and that this excluſive delegation, can only * 
exiſt in one of three caſes; where an excluſi ve autho- 
ity is in expreſs terms granted to the union; or 
here a particular authority is granted to the union, 
ind the exerciſe of a like authority is prohibited to 
the ſtates, or where an authority is granted to the 
mion with which a fimilar authority in the ſtates 
would be utterly incompatible. Though theſe prin- 
ciples may not apply with the ſame force to the 
judiciary as to the legiſlative power; yet I am inclined 
to think that they = in the main juſt with reſpect to 
ite former as well as the latter. And under this 
20% impreſſion I ſhall lay it down as a rule that the ſtata 
warts will retain the juriſdiction they now have, 
unleſs it * to be taken away in one of the 
enumerated modes. „ | 
They only thing in the e conſtitution, 
which wears the appearance of confining the cauſes 
*) Wo federal cognizance to the federal courts is contained 
in this paſſage— The juDpiciar rOWER of the 
abel. United States all be vgſted in one ſupreme court, 
and in uch inferior courts as the congreſs ſhall from 
dal time to time ordain and eſtabliſh'— This might 
eher be conſtrued to ſignify, that the 2 and 
acl Vol. 2, No, XXX11, | 
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ſubordinate courts of the union ſhould alone have the ti: 
power of deciding thoſe cauſes, to which their autho- ¶ bet 
rity is to extend; or ſimply to denote that the organs ll ca 
of the national judiciary ſhould be one ſupreme court: diſ 
and as many ſubordinate courts as congreſs ſhould Wl tha 
think proper to appoint, or in other words, that the leg 
United States ſhould exerciſe the judicial power with Wl thi: 
which they are to be inveſted through one ſupreme Il tio! 
tribunal and a certain number of inferior ones kin 
to he inftituted by them, The firſt excludes, inf 
the laſt admits the concurrent juriſdiction of Ml wor 
the ſtate tribunals: And as the firſt would amount I aril 
to an alienation. of ſtate power by implication, IM not 
the laſt appears to me the moſt natural and the moſt L 
defenfible conſtruction. VCC 
But this doctrine of concurrent juriſdiction is only Ml int 

— Clearly applicable: to thoſe deſcriptions of cauſes of in 
which the ftate courts have previous cognizance. It ſupr 
is not equally evident in relation to caſes which may {Win d 
grow out of, and be peculiar to the conſtitution; to be ſupr 
eſtabliſhed: For not to allow the ſtate courts a right ¶ cogr 
of- juriſdiction in ſuch caſes can hardly be confidered 
as the abridgement of a pre-exiſting 33 1 
mean not therefore to contend that the United States 
in the courſe of legiſlation upon the objects entruſted 
| to their direction may not commit the'decifion of 
cauſes ariſing upon a particular regulation to the 

| federal courts ſolely, if ſuch. a meaſure” ſhould be 
| deemed expedient.; but I hold that the ſtate courts 
will be diveſted of no part of their primitive juriſ- 
diction, further than may relate to e and 

I am even of opinſon, that in every eafe in which 
they were not expreſsly excluded by the futire acts 
of the national legiflature, they will of courſe take 
cognizance of the cauſes ro which thoſe acts may 
give birth. This I infer from the nature of * 
ciary power, and from the general genius of the 
ſyſtem. The judiciary power of every government 
looks beyond ita own local or municipal laws, and - 
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civil caſes lays hold of all ſubjeQs of litigation 
between parties within. its juriſdiction though the 
tauſes of diſpute are relative to the laws of the moſt 
diſtant part of the globe. 'Thoſe of Japan not leſs 
than of New-York may furniſh the obj edts of 
legal diſcuſſion to our courts. When in. addition to 
this, we conſider the ſtate governments and the na- 
tional governments as they traly are, in the light of 
kindred ſyſtems and as parts of ons waoLe, the 
inference ſeems to be concluſive that the ſtate courts 
would have a. concurrent juriſdiction in all caſes 
ariſing under the laws of the union, where it was 
not expreſaly prohibited. © - 
Here another queſtion occurs hat relation would 
ſubſiſt between the national and ſtate courts in theſe 
inſtances of concurrent juriſdiction? I anſwer that 
an appeal would certainly lie from the latter to the 
ſupreme court of the United States. The conſtitution - 
in direct terms, gives an appellate juriſdiction to the 
ſupreme court in all the enumerated caſes of ſederal 
cognizance, in which it is not to have an original 
dne; without a ſingle expreſſion to confine its opera 
tion to the inferior federal courts. The objects of 
appeal, not the tribunals from which it is to be made, 
are alone contemplated. From this circumſtance and 
from the reaſon of the thing it ought to be conſtrued 
to extend to the ſtate tribunals. Either this muſt be 


the caſe, or the local courts muſt be excluded from 


2 concurrent juriſdiction in matters of national con- 
cern, elſe the judiciary authority of the union may 
be eluded at the pleaſure of every plantiff or profe- 
cutor. Neither of theſe conſequences ought without 
evident neceſſity to be involved; the latter would be 
intirely inadmiſſible, as it would defeat ſome of the 
moſt important and avowed purpoſes of the propoſed 
government, and would eſſentially embarraſs its mea- 
ures. Nor do I perceive any foundation for ſuch a ſup- 
poſition. Agreeably to the remark already made, the 
national and ſtate ſyſtems are to be regarded as ont 
WHOLE, The courts of the latter will of courſe be 
. natural 


natural auxiliaries to the execution of the laws of the 


the eſtabliſhment of an appeal from the ſtate courts 
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union, and an appeal from them will as naturally lie 


to that tribunal, which is deſtined to unite and afli. | 


milate the e of national juſtice and the rules 
of national deciſions. The evident aim of the plan 
of the convention is that all the cauſes of the ſpe· 


cified claſſes, ſhall for weighty public reaſons receive 


their origioal or final determination in the courts of 
the union. To confine therefore the general expreſ. 


ſions giving 2 juriſdiction to the ſupreme court 
r 


to appeals from the ſubordinate federal courts, 
inſtead of allowing their extenſion to the ſtate courts, 
would be to abridge the Jatitude of the terms, in ſub- 


verſion of the intent, contrary to every ſound rule of 


interpretation. 


But could an appeal be made to lie from the ſtate 
courts to the ſubordinate federal judicatories ? This 


Is another of the queſtions which have been raiſed, 


and of greater difficulty than the former. The follow- 


Ing conſiderations countenance the affirmative. The 


Plan of the convention in the firſt place authoriſes 


. * n . *n & 
the national legiſlature to conſtitute tribunals 1rſe- 
4 rior to the ſupreme court“ It declares in the next 


place that, the zupicial rower of the United 
«« States Hall be veſted. in one ſupreme court and in 
<c ſuch inferior courts as congre:s ſhall ordain and 


c eſtabliſn; and it then proceeds to enumerate the 
. Caſes to which this judicial power ſhall extend. It 
_ afterwards divides the juriſdiction of the ſupreme 
court into original and appellate, but gives no deti- 
nition of that of the ſubordinate courts.” The only 
| outlines deſcribed for them are that they ſhall be 


inferior to the ſupreme court?” and that they ſhall 
not exceed the ſpecified limits of the federal judiciary. 


Whether their authority ſhall be original or appellate 
or both is not declared. All this ſeems to be leſt 
to the diſcretion of the legiſlature. And this being 


the caſe, | perceive at preſent no impediment to 


t 
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zdvantages attending the power of doing it may be 
imagined. ” It would diminiſh the motives to the 
multiplication of federal courts, and would admit of 
arrangements calculated to contract the appellate 


juriſdiction of the ſupreme court, The ſtate tri- 


bunals may then be leſt with a more entire charge of 
ſederal cauſes; and appeals in moſt caſes in which 


they may be deemed proper inftead of being carried 


to the ſupreme court, may be made to lie from the 
ate courts to diſtri courts of the union. 
TTT 


7 
£ . 
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4 further View of the Fudicial Department, 
in Relation to the Trial by Fury... 
HE objection to the. plan of the convention, 
which has met with moſt ſucceſs in this ſtate, 

and perhaps in ſeveral of the ober ſtates, is 7har 
relative to the want of a conflitutional ” provifion 
for the trial by jury in civil caſes. The difinge- 


nuous form in which this objection is ufually ftated, - 
has been repeatedly adverted to and expoſed ; but 

continues to be purſued in all the converſations and 
writings of the opponents of the plan. The mere 


ſilence of the conſtitution in regard to civil cauſes, 
is repreſented as an abolition of the trial by jury; 
and the declamations to which it has afforded a pre- 
text, are artfully calculated to induce a perſuafion 
that this pretended: abolition is complete and uni- 
verſal; extending not only to every ſpecies of civil, 
but even to criminal cauſes. To argue with reſpe& 
to the latter, would, however, be as vain and 


fruitleſs, as to attempt the ſerious proof of the * 


Hence of matter, or to demonſtrate any of thoſe pro- 
poſitions which by their bwn internal evidence force 
: Ee 2 - conviction, 


o the ſubordinate national tribunals ; and many 
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* 


convittion, when expreſſed. in Janguage [adapted to 


convey their meaning. 
With regard to civil- cauſes, ſubtleties almoſt 100 


| contemptible for refutation, have been. adopted. to 
countenance the ſurmiſe that a thing, 3 is only 


. of diſcernment muſt at once perceive the wide 


not provided for, is entirely aboliſhed. Every _ 
the 


ference between fAlence and abolition. But as 
inventors of this fa lacy have attempted to ſup 

by certain legal maxims of in terpretation, „ck they 
have perverted from their true meaning, it may not 
5 uſeleſs to explore the ground 1 bare 
taken. 

Fhe maxims on which they rely are of this nature, 


* a ſpecification of particulars is an exclufion- of 


„generals; or, the expreſſion of one thing is 
** the excluſion of another. Hence, ſay they, as 


the conſtitution has eſtabliſhed the trial by jury in 
criminal caſes, and is filent in reſpect to civil, this 


ſilence is an implied prokibiciog of trial by my in 
regard to the latter. 

The rules of legal interpretation are — of 
common ſenſe, adopted by the courts in the conſttue- 
tion of the laws. The true teſt therefore, of a juſſ 
application of them, in its conformity to the ſource 
from which they are derived. This being the caſe, 
jet me aſk if it is confiſtent with reaſon or common 


| ſenſe to ſuppoſe, that a proviſion obliging the legiſ- 


lative power to commit the trial of criminal Toke to 
Juries, is a privation of its right to authoriſe or 
permit that mode of trial in other caſes? Is it wy 
tural to ſuppoſe, that a command to do one thi 


2 prohibition to the doing of another, which. 1 3 


was a previous power to do, and which is not ins 


compatible with the thing commanded to be. done? 


If ſuch a ſuppoſition would be unnatural and unrea- 
ſonable, it cannot be rational to maintain that | an 
injunction of the trial by Jury in ——— oy an 
u erden of it in e e 
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A power to conſtitute courts, is a power to preſcribe 
the mode of trial; and conſequently, if nothing was 
ſaid in the conſtitution ou the ſubject of juries, the 
legiſlature would be at liberty either to adopt that 
inſtitution, or to let it alone. This diſcretion in 
regard to criminal cauſes is abridged by the expreſs 
injunction of trial by jury in all ſuch caſes ; but it is 
of courſe left at large in relation to civil cauſes, there 
being a total filence on this head. The ſpecification 
of an obligation to try all criminal cauſes in a par- 
ticular mode, excludes indeed the obligation or 
neceſſity 1 the ſame mode in civil cauſes, 
but does not abridze tbe powwer of the legiſlature to 
exerciſe that mode if it ſhould be thought proper. 
The 13 therefore, that the national legiſlature 
way not be at full liberty to ſubmit all the civil 
cauſes of federal cognizance to the determination of 
Juris, is a pretence deſtitute of all juſt foundation.” 
rom theſe. obſervations, this concluſion reſults, 
that the trial by jury in civil caſes would not be 
aboliſhed, and that the uſe attempted to be made of 
the maxims which have been quoted, is -contrary to 
reaſon and common ſenſe, and therefore -nor admiſ- 
fible.. Even if theſe maxims had a preciſe: technical 
ſenſe, correſponding with the ideas of thoſe who 
employ them upon the preſent occaſion, which, how- | 
ever, is not the caſe, they would ſtill be inapplicable 
to a conſtitution of government. In relation to ſuch 
2 ſubject, the natural aud obvious ſenſe of its pro- 
viſions, apart from any technical rules, is the true 
criterion of conftrugion, os. 
Having now ſeen that the maxims relied upon 
will not bear the uſe made of them, let us endeavour 
to aſcertain their proper uſe and true meaning, This 
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convention declares that the; power of congreſs or in 
other words of the national lgiffature, ſhall extend to 
certain enumerate j caſes. - This ſpecification of par- 
ticulars evidently excludes all pretenſion to a general 
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will be beſt done by examples. The plan of the 
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legiſlative authority ; ; becauſe an affirmative Na 
| ſpecial powers would be abfurd as well as af efs, ifs a 


general authority was intended. 
In like manner, the judicial authority of the n 


8 judicatures, i is declared by the conſtitution to com- 


prehend certain caſes l ſpeciſed. The 


expreſſion of thoſe caſes marks the preciſe limits 
beyond which the federal courts cannot extend their 
juriſdiction; becauſe the objects of their cognizance 
deing enumerated, the ſpecification would he nuga- 
tory if it did aot exclude all ideas of moce Exten= 
five authority. "oY | 4 
. - Theſe examples might be cuſkciont Ge ids 
the maxims which have been mentioned, and'4 
the manner in which they ſhould be uſed.” But that 
there may be no poſſibility of miſapprehieofion upon 
this ſubject I ſhall add one cafe more "and We we rte 
the proper uſe of theſe maxims, and 
Has been made of them. 

Let us fuppoſe that by the laws of this Fey . 
married woman was incapable of conveyir ber 
eſtate, and that the legiſtature, confiderir his . as 
an evil, ſhould enaR that the might 'difp« hors 
property by deed executed in the — cf'a ma 
firate. Ia ſuch a caſe there can be no dowbt* but 
ſpecification would amount to an . 0 of any 
other mode of conveyance ; berauſe '2f woman 
| Having no previous power to alienate Hi " property, 
the ſpecification determines the particular | 
which ſhe is, for that purpoſe, to avail herf#lfof. But 
let us further ſuppoſe that in a ſubſequent part of the 
fame a it thould be declared that nu woman thould 
diſpoſe of any eſtate of a determinate value without 

the conſent of three of her neareſt relations, ſiguiſed 
dy their figning the deed ; could it be inferred from 
this regulation that a married woman " might not 
procure the approbation of ber relations to a deed 
for conveying property of inferior value } The poſition 


* abſurd do metit a reſdtations: and yet this 1s 
preciſely 
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preciſely the poſition which thoſe muſt eſtabliſh who 

contend that the trial by juries, in civil caſes, is 
aboliſhed, becauſe it is erpreſsly provided for in 
caſes of a criminal nature. 

From theſe obſervations: it muſt appear  unqueſti- 
onably true that trial by jury is in no caſe-aboliſhed 
by the — — and it is equally trac 
that in thoſe controverſies between individuats. ia 
which the great body of the are likely to be 
intereſted, that inſtitution will remain preciſely iy 
the ſame ſituation in which it is placed by the ſtate 
conſtitutions, and will be in no degree altered or 
influenced by the 2 of the plan under confi- 
deration. The foundation of this aſſertion is that 
the national judiciary will have no cognizance of 
them, and of courſe they will remain determinable 
as heretofore . by the ſtate courts only, and in the 
manner which the fate conſtitutions and laws pre» 
ſeribe. All land cauſes, except where claims under 
the grants of different ſtates come into queſtion, and 
all other controverſies between the citizens of the 
fame ftate, unlefs where they depend upon 
violations of the articles of union by a&s of 
legiſtatures, will belong exdluftvely to the juriſdictios 
of the ſtate tribunale. Add to this that admiralty 
cauſes, and almoſt all thoſe which are of equity 
juriſdiction are determinable under our own. govern. 
ment” without the intervention of a jury, and the 
_— from the whole will be that this inſtitution; 

as it exiſts with us at preſent, cannot poſſibly be 
affected to any great extent by.the propoſed: alters 
ation in our ſyſtem; of government. | 8 : 

| The friends and adverſaries of the plan of the com 
vention, if they agree in nothing elſe, concur at leaft 
in the value —_— 
there is any difference between them, it confifts - 
this ; the er regard it ks a valuable fafe 
liberty, the latter repreſent it as the very 
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the operation of the/inftitution has fallen under my 

obſervation, the more reaſon I have diſcovered 79 
holding it in high eſtimation; and it would be alio- 
gether ſuperfluous to examine to what extent it deſerve: 
to be eſteemed uſeful or eſſential i in a repreſentative 
republic, or how. much more merit it may be entitled 


; cd as a defence againſt che oppreſſions of an heredi- 


tary 3 e to the tyranay of 
popular ma ates: in à popular government. 
Suſſions of this kind would be +. curious than 
beneficial, as all are ſatisfied of the utility of the 
inſtitution, and of its friendly aſpect to liberty. But 
I muſt acknowledge that I cannot readily diſcern, the 
inſeparable connection | between the  exittence of 
liberty and the trial, by. jury in civil; caſes, Arbi- 
traxy impeachments, arbitrary methode of proſe- 
cuting pretended offences, and arbitrary puniſhments 
vpon arbitrary convidions have ever- appeared to 
me to be the great engines of judicial 3 5 
and theſe, have all relation. to criminal proceedi 2 
The trial by jury in criminal. caſes, . 4 5 by 
haheas corpus act, feems therefore to be alone con- 
oeerned in the queſtion.. And both of theſe are 757 
vided ſor in the moſt ample —_— in the pan. 
the convention. ax te 
„It has been obſerved, that trial. by;j jury is * 
guard againſt an oppreflive exerciſe of the power 


taxation. This ob — ra deſerves jo be canvaſſed. 


It is evident that it can have no influence upon 
the legiſlature, in regard to the amount of:the taxes 
to be laid, to the o4je&s:upon which they are to be 
impoſed, or to the rule by which they are to be 
apportioned. If it can have any influence therefare, it 

muſt be upon the mode of collection, and the con · 
duct of the officers encruſted with the execution ol che 
revenue laws. 

As to the mode of ontietiion in this kate, under 
our own conſtitution, the trial by jury is in 
| caſes out of ule. The tees are N levied 8 


— 
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more ſummary proceeding of diftreſs and ſale, as in 
caſes of rent. And it — all hands, 
that this 1s eſſential to the efficacy- of the revenne 
laws. The dilatory courſe'of- a trial at law. to re- 
cover the taxes impoſed on individuals, would nenthes = 
ſuit the exigencies of the public, nor promote the 
convenience af the. citizens. It would often occa- 
hon an accumulation of cofts, more burthenſome than 
tte original ſum of the tax to be levicſſe. 
And as to the conduct of the officers of the revenue, 
the proviſion in favor of trial by jury in criminal 
caſes, will afford the 8 at. Wilful 
abuſes of a public authority, to the oppreſũon of the 
ſubje4, and every ſpecies of official extortion, are 
offences againſt the government; for which, the 
perſons who commit them, may be indifed, and 
puniſhed according to the-circumſtances of the caſe. -- 
The excellence of the trial by. jury in civil -caſes, _ 
appears to depend on circumſtances foreign to the 
preſervation of liberty. The ſtrongeſt argument in 
its favour is, that it is 4 ſecurity againſt corruption. 
As there is always more time and 8 | 
to tamper with a ſtanding body of magiſtrates than 
with a jury ſummoned for the occaſion, there is room 
to ſuppoſe, that a corrupt influence would more eafily 
find its way to the former than to the latter. The 
force of this conſideration, is however, diminiſhed by 
others. The ſheriff who is the ſummoner of ordinary 
juries, and the clerks of courts who have the nomina- 
tion of ſpecial juries, are themſelves ſtanding officers; 
and acting individually, may be ſuppoſed more accef- 
ible to the touch of corruption than the judges, who 
are a collective body. It is not difficult to ſee-that 
it would be in the power of thoſe officers to ſelect jurors 
who would ſerve the purpoſe of the party as well as 
corrupted bench. In the 8 it may fairly be 
ſuppoſed that there would be leis 
ſome of the jurers promiſcuouſly taken from the publig 
maſs, than in gaining men WhO had been chole wy 
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| the government for their probity and good d cha 


: * | f ö 

But making every deduction for theſe conſiderations 4 
the trial by jury muſt ſtill be a valuable check upon le 
corruption. It greatly multiplies the .impediments pl 
to its ſucceſs. As matters now ſtand, it would be it 


neceflary- to corrupt both court and jury; for where m 
the jury have gone evidently wrong, the court will of 
generally grant a new trial, and it would be in mot Ml 
Caſes of little uſe to praftice upon the jury, unleſs the ſp 

ſecurity; and it will readily be perceived that this la 

complicated ageney tends to preſerve the purity of both ex 
inſtitutions. By increaſing the obſtacles to/ſuccels, an 
it diſcourages attempts to ſeduce the integrity of M of 
either. The temptations to proftitution, which the In 

Judges might have to ſurmount, muſt certainly. be WM pr 

much fewer while the co-operation of a jury is ne- no 

ceſſary, than they might be if they had themſelves eſt 
the excluſive determination of all cauſes. '-. 
Notwithſtanding therefore the doubts I have ex- Wi 
| preſſed as to the eſſentiality of trial by jury, in civil an 
caſes, to liberty, I admit that it is in moſt caſes, ex 
under proper regulations, an excellent method of de- Pe 
termining queſtions. of property; and that on this th 


account alone itwould be entitled to a conſtitutional WM co 
238 in its favour, if it were ble to fix th a 

imits within which it ought to eee . on 
There is however, in all cafes, great difficulty in this; in 


and men not blinded by enthufiaſm, muſt be ſenſible ne 
that in a federal government which is a compoſition th 
of ſocieties whoſe. ideas and inftitutions in relation to C. 
the matter materially vary from each other, that dif- C: 
ficulty muſt be not a little augmented. For my own of 
part, at every new view I take of the ſubject, I be- 
come more convinced of the reality of the obſtacles, 
Which we are authoritatively informed, prevented the 
inſertion of a- proviſion on this head in the plan of 


the convention, 
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The great difference between the limits of the jury 
trial in different ſtates is not generally underſtood. 
And as it muſt have conſiderable influence on the 
ſentence we ought to paſs upon the omiffon' com- 

ained of, in regard to this point, an explanation of 
it is neceſſary. In this fate our Judicial eſtabliſh, 
ments reſemble more nearly, than'in any other, thoſe 
of Great- Britain. We have courts of common laws 
courts of probates (analogous in certain matters to tha 
ſpiritual courts in England) à court of admiralty, 
and a court of chancery. Ia the courts of common 
law only the trial by jury prevails, and this with ſome - 
exceptions. In all the others a ſingle judge prefidey 


and proceeds in general either according to the courſe 


of the [cannon or civil law, without the aid of a jury? 
In New- Jerſey there is a court of chancery Which 
proceeds like ours, but neither conrts of admiralty, 
nor of probates, in the ſenſe in which theſe laſt are 
eſtabliſhed with us. In that ſtate the courts of com- 
mon law have the cognizance of thoſe (cauſes, which 
with us are determinable in the courts. of admiralty 
aud of probates, and of courſe ti e jury trial is more 
extenſive in New- jerſey than in New-York. In 
Pennſylvania this is perhaps ſtill more the caſe, for 
there is no court of chancery in that ſlate, and its 


common law courts have equity juriſdiction. It has 


a court of admiralty, but none of probates, at leaſt 
on the plan of ours. Delaware has in theſe reſpeRs 
imitated Pennſylvania. Maryland approsches more 
nearly to New-York, as does alſo” Virginia, except 
that the latter has a plurality of chancblſojs, North 
Carolina bears moſt affinity to Pennſylvania ; South- 
Carolina to Virginia. I believe however that in ſome 
of thoſe ſtates which have diſtinct courts of admiralty, 
the cauſes depending in them are triable by. . | 

Tug $25.4 SITE N 3 8k 
dey monty ing ite the 
jury. The truth is, that references to a jury in that court 
rarely happen, and are in no caſe neoeſfary, but where the vali- 
Gity of a deviſe of land comes into queſtion, 
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In Georgia there are none but common law cpurts, 
and an appeal of courſe lies from the verdict of one 
Jury to another, which is called a ſpecial jury, and 
for which a particular mode of appointment i: 
marked out. In Connecticut they have no diſtinct 
courts, either of chancery or of admiralty, and their 
courts. of probates have no juriſdiction of cauſes, 
Their common law courts have admiralty, and to a 
certain extent, equity juriſdiction, In caſes of im- 
portance their general aſſembly is the only court of 
Chancery. In Connecticut therefore the trial by jury 
extends in practice further than in any other ſtate yet 
mentioned. Rhode Ifland is I believe · in this parti- 
cular pretty much in the ſituation of Connecticut. 
Maſſachuſetts and New-Hampſhire, in regard to the 
blending of law, equity and admiralty, juriſdiftions 
are in a ſimiliar predicament. In the four eaftern ſtates 
the trial by jury not only ſtands upon a broader foun- 
dation than in the other ftates, but it is attended with 
a peculiarity unknown in its full extent to any of 


them. There is an appeal of cour/e from one jury to 


another till there have been two verdicts out of three 
on one fide. ; „ 
From this ſketch it appears, that there is a mate- 

rial diverſity as well in the modification as in the ex- 
tent of the inſtitution of trial by jury in civil caſes 
in the ſeveral ſtates; and from this fact, theſe obvi- 
ous refleions flow. Firſt, that no general rule could 
have been fixed upon by the convention which would 
have correſponded with the circumſtances of all the 
| ſtates; and ſecondly, that more, or at leaſt as much 
might have been hazarded, by taking the ſyſtem of 
any one ſtate for a ſtandard, as by omitting a provi- 
fion altogether, and leaving the matter as it has been 
left, to legiſlative regulation. . 


Trne propofitions which have been made for ſupply- 


ing the omiſſion, have rather ſerved to illuſtrate than 


to obviate the difficulty of the thing. The minority 
of Pennſylvania have propoſed this mode een. 
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for the purpoſe D trial by jury mall be as here« 
& tofore — and this [ watarzin would be abſolutely 
ſenſeleſt and hugatory. The United States, in their 
united or collective hy oor! y, are the osBjEcT*to 
which all general proviſions in the conſtitution muſt 
neceſſarify he conſtrued to refer. Now it is Evident, 
that though trial by jury with various limitations is 
known in each ſtate individually, yet in the United 
States as ſuch, it is at this time altogether unknown, 
becauſe the preſent federal government has no judi- 
tiary power whatever 3 and conſequently there is no 
proper antecedent or previous eftabliſkment to which 
the ter a erh could relate. It would therefore 
be deſtitute of a preciſe meaning, and inoperative 
D . 7 oe nth hg a 

As on the one hand, the form of the proviſion would 
not fulfil the intent of its propoſers 3 ſo on the other, 
if Japprehend that intent rightly, it would be in itſelf 
jaexpedient, T preſume it to be, that cauſes i the 


{deral*courts ſhould be tried. by jury, if in thqftate* 
where the courts ſat, that mode of trial would obtain 
in a ſimiliar caſe in the ſtate courts that is to ſay. 
admiralty cauſes ſhould be tried in Connecticut by 
a jury, and in New-York without one. The capri- 
cious operation of ſo diſſimilar a method of trial in 


the ſame caſes, under the ſame government, is of 


itſelf ſufficient ro indiſpoſe every well regulated judg- 
ment towards it, Whether the cauſe ſhould be tried 
with or without a jary, would depend in a great num- 
ber of caſes, on the accidental firuation of the court 
and parties. . 25 1 ; TRAN 63, Jet i 7b, 
But this is not in my eſtimation the greateſt objec- 
tion. 1 & a deep and deliberate conviction, that 
there are many caſes in which the trial by jury is an 
ineligible one. I think it fo particularly in caſes 
which concern the public peate with foreign nations; 
that is in moſt cafes where the queſtion turns wholly 
on the lawg'of nations. Of this nature among others 
we all prize cauſes. - . Juries cannot be ſuppoſed com= 
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petent to inveſtigations, that require a thorough knows 


ledge of the laws and uſages of -nations, and they 
will ſometimes be under the influence of 1mprefliong 
which will not ſuffer them to pay ſufficient regard to 
thoſe conſiderations of public policy which opght.t9 
guide their enquiries, There would of courſe be 
always danger that. the rights of other nations might tl 
be infringed by their deciſions, ſo as to afford 0CCa- t 
Gions of repriſal and el., Though the proper Pe. 
vince of juries be to determine matters of fact, yet '" 
plicared with 
paration im- 5: 


— 


— . — n wy 


in mol} caſes legal conſequences are co 
fact in ſuch a manner as to render a ſe 


4 


d. 


leſs true that they are in the maln, *applicab 
gumſtances which form exceptions to general rules, 
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muſt have a z tendency” to unſettle the general fr 
ny and to ſubje&t every caſe tha t ariſes to a ſpecial 7 
> WT mination. While the ſeptiration of the one from the 


* 
7 


D other has the contrary. effect of rendering one a 
be ſentinel over the other, and of keeping each within 
bt the expedient limits. Befides this the circumſtances 
a” Wl that conſtitute caſes proper for courts. of equity, are 
-in many inftances fo nice and + non that they are 
et incompatible with the genius of trials by jury. "They 


ih require often ſuch long, deliberate and critical inveſti- 
gation as would be impraQicable to men called from 
their occupations and obliged to decide before they 
on were permitted to return co them. The ſimplicity dag 
expedition which form the diſtinguiſhing characters 
ar of this mode of trial require that the matter to be 
decitied ſhould be- reduced to ſome flngle and obvious 
"int ; white the litigations uſual in chancery fre- 


il, Pendent par ticulars. 

+ It is true that the ſeparation of the equity from the 

ef legal juriſdiction is peculiar to the Engliſh ſyſtem of 

jon juriſprudence ; which is the model think has been fol- 

lowed in ſeveral of the ſtates. But it is equally true, 

that the trial by jury has been unknown in every caſe 
in which they have been united.” And the fepa- 


of equity will readily perbit the extenſion of its juriſ- 
ion to matters of Jaw, but it is not a little to be 
ſuſpected, that the attempt to extend the juriſdiction 
of the courts of law to matters of equity will not 
only be unprocuctive of the advantages which may 
be derived from courts of chancery, on the plan 


will tend gradually to change the nature of the courts 


that mode. re 
5 e BY "Theſe 


aft quently comprehend a a long train of minute and inde- 


ration is effential to«the preſervation of that inſti- 
tution in its 1 purity. The nature of a court 


upon which wy are eftabliſhed in this tate, but 
ly 


of law, 41 to undermine the ttial by jury, by in- 
troducing queſtions t too n for 4 "Gees lion i in | 
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Incorporating the ſyſtems ↄſ all the ſtates. in the for. 
mation of the national judiciary ; according to what, 


may be conjectured to have been the intent of the 


Pennſylvania minority. Let us now examine | how 
far the propoſition of Maſſachuſetts is calculated to 


remedy the ſuppoſed defet, . 
It is in this form. In civil actions between ci- 


<« tizens of different ſtates, every iſſue of fact, ar ifing 


* 11 actions at common lazw, may be tried. by a jury, if 


* the parties, or either of them 5 requeſt ĩt. py we 
This at beſt is a pro 


> r 
by 


fe Ry mM $f 33, 
ition confined to one de- 


fcription of cauſes; and the inference is fair either 


that the Maſſachuſetts convention conſidered that as 
the only claſs of federal cauſes, in which the trial by 
jury would be proper; or that if deſirous of a more 
extenſive proviſion, they found it impracticable to 


— 


firſt, the omiſſion of a regutation reſpecting fo par 


an object, can never be conſidered as a material im- 
perfection in the ſyſtem. If the laſt, it affords. a 
og g corroboration of the extreme difficulty of the 
thing. 2 8 „ 

But this is not all: If we advert to the obſervations 
already made reſpecting the courts that ſubſiſt in the 
ſeveral ſtates of the union, and the different powers 


exerciſed by them, it will appear, that there are no 
expreflions. more vague and indeterminate than thoſe. 


which have been employed to characteriſe char ſpecies 
of cauſes which it is intended ſhall be entitled to a 
trial by jury. In this ſtate the boundaries between 
actions at common law and actions of equĩtable juriſ- 
diction are aſcertained in conformity to the rules which 
prevail in England upon that ſubject. In many of the 
other ſtates, the boundaries are leſs preciſe. In ſome 
of them, every cauſe is to be tried in a court of com - 
mon law, and upon that foundation every action may 
be conſidered as an action at common law, to be de- 
termined by a jury, if the parties or either of 2 


deviſe one which would properly anſwer the end, If the 


1 
- 
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6 
* 
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would be introduced by a compliance with this re 
polition, that I have already noticed as reſulting from 


the regulation 2 by the Pennſy lvania minority. 


In one ſtate a cauſe would receive its determination 
ſrom a jury, if the parties or either of them requeſted 
it; but in another ſtate a cauſe exactly ſimilar to the 
other muſt be decided without the intervention of a 
jury, becauſe the ſtate judicatories varied as to com- 
mon law juriſdiction. ee, e | 


It is obvious therefore that the Maſſachuſetts pro- | 


poſition, upon this ſubject, cannot operate as a ge- 


neral regulation until ſome uniform plan, with reſpe& = 
to the limity of common law and equitable juriſdie- 


tions ſhall be adopted by the different ſtates. To 


deviſe a plan of that kind is a taſk arduous in itſelf,” 
and which it would require much time and reflection 


to mature., It would be extremely difficult, if not 
impoſſible, to ſuggeſt any general regulation that 
would be acceptable to all the ſtates in the union, or 
that would perfectly quadrate with the ſeveral ' ſtate 
It may be aſked, why eould not a reference have 
been made to the conſtitution of this ſtate, taking 
that, which is allowed by me to be a good one, as a 
ſtandard for the United States? I anſwer that it is not 


very probable the other Rates ſhould entertain the ſame 


opinion of our inſtitations which we do ourſelves. 


It is natural to ſuppoſe that they are hitherto more at- 
tached to their own, and that each would ftruggle for 


the preference. If the plan of taking one ſtare as a 


model for the whole had been tlidught of in the con- 


vention, it is to be preſumed that the adoption: of it 


in that body, would have been rendered difficult by 8 


the predilection of each repreſentation in favour of 


its own government; and it muſt be uncertain which 


of the ſtates would have been 'taket as the model. Ie: 
has been ſhewn that many of them would be im- 


* . F f 3 ; 5 . a under 


proper ones. And I leave it to conjectute whether, 
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chuſe it. Hence the fame irregularity and confuſion 
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, boſt of local prejudices again 
might have hazarded in no inconkiderable degree, 1 Its 


They have tended to ſhew. that the ſecurity 
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under all circumſtances, it is moſt likely ' that” New: 
York or ſome other itate would have b b referred; 
But admit that a Judicious ſeleQion. co d 17 been 
effected in che convention, ſtill there would have been 


great. danger ot jealouſy and diſguſt in the ot 
ſtates, at the partiality which kid been ſhewn to 15 
inſtitutions of one. The enemies of the plan would 


have been furniſhed with a fine 4 for 2228 a 
it, which perl 


Snal eſtabliſhment. 


To avoid the embarraſſinents of a a definition! of the 


eaſes which the trial by jury ought, to el tas it is 

ſome times ſuggeſted by. men o 2 

that a proviſion might have. been Jo! 800 9 * 

bliſhing it in all caſes whatſoever. 15 4 he 75 
. mn to be Hand iu any bel er o phe 1 


& 2 5 


have: been an Abe error in the here 4. 
mare. - 


la ſhort, the more it. is conſidered, the 
duous will appear the taſk of faſhioning 2 £44 7 
in ſuch a form, as not to expreſs too little to, anſwer 
the purpoſe, ar too much to be adviſcable z or which 


might not have opened other ſources of oppoſition to 


the great and eſſential ob of dre a. a0 
national goyernment. 

: I cannot but perſuade. m. yſelt on the: other hand, 
that the different lights in ich the ſubje& has been 
placed; in the al ol thele. obſervations, will 1 
far towards removing in candid minds, the ap 
henſions they may have entertained on the i os 

of hberty 
is materially concerned only in the trial jury in 
criminal caſes, which is provided for in he. moſt 
ample manner in the plan of the convention z that 
even an far the * proportian of civil 1 
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intereſted, thiat m 1 of trial will rematt in its falf 
force, as"&Rabiif 4 che fate conſtirutions, Un 


touched dad ub iche plau of the convert 


tion: Phat it 11 88 nh abolfſhed® dy thar 6 
and that there are great ff not inſvrmoudntabfe's _ 4 
culties in the 'way of makin 1 reciſe aud 


proviſion for it in 4 cc for ide ec i 


States. 


The beſt jud Julger'of dec, vill N 
conftitutionat eſtabliſhmemt of 9 0 5 
in civil caſes; "add will de tie muſt rend 


peaing in the Aua irt gere. may render a 155 
jerent möde of "Sctotithiby eſtiöns of property; 
preferable in many caſes; hor n ich that"tmbde'of erik 
nog, revails. For my 11 art. 1 acre 

elf t to Be convinced l ven in this ſtate, it 
mi 115 be advanta e eiteyden to ſore caſes to 


1 does not at a in 3 iir Cy 
adva ed be Mages j - others,” It 
ceded ty oy Wenteotte our ogg ts 


ſtates as in Great-Britain, afford Rong 7 


tion that Its former extent has been found inconve- 
vient z. and ive room to ſuꝑpoſ e that future ex e 


N to ſuppoſt 


rience may diſcover — e propriety and Edie bs thr er 
exceptions. I-ſuſpe& it ta be ĩ po meat eh the nature 
of the thing, to Ex the ſalutary ok hich the 
operatioa of. Hide inllit otion ought to ſtop; and this 4 
with The a It bene nor eee che be" mütter td 
the . the legi 

This 18 now ele wide tag os Be the'cale E 
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the trial by jury. in this ſtate fince the revolution, 


though provided for by à poſitive article of our con- 


ſtitution, than has happened in the ſame time either 


in Connecticut or Great- Britain. It may be added 
that theſe encroachments have generally originated 
with the men who endeayour to perſuade the people 
they are the warmeſt deſenders of popular liberty, but 


wio have rarely ſuffered conſtitutional obſtacles ts 


arreſt them in a favourite career. The truth is that 


the general Gzn1ys of 2a government is all that cad 


be ſubſtantially relied upon for permanent effects. 


1 though not altogether uleleſi,. 


2ave far leſs virtue and efficacy than are commonly 


z 


aſcribed to them; and the want of them will never 


be with men of ſound diſcernment a deciſive objetion 
to any plan which exhibits the leading characters of 
SSS. 2 i 
It certainly ſounds not a little harſh and extraor - 


Jinary to affirm that 15 is no ſecurity for libertx 


in a conſtitution which 
by jury in crimival caſes, becauſe i not do it 
in civil alſp,; while it is a notorious fact that Con- 
pecticut, which has been always regarded as the molt 
popular ſtate in the union, can boaſt of no conſtitu» 
tional proviſion for eitner.  -— 


exprobly oltabiFhes the trial 
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Concerning ſeveral miſcellantous Objection. 
IN the courſe of the foregoing review of the conſti- 
| | tation I have taken notice of, and endeavoured to 
anſwer, moſt of the objections which have appeared 
| againſt it, There however remain a_ fem which 
either did not fall naturally under any particalar 


ſhall 
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head, or were forgotten in their proper places. Thele 
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ball now be diſcuſſed ; but as the ſubjeRt has, bees 


drawn into, great length, I ſhall fo far, condalt. brevity 


is to compriſe, all my obſervations on theſe miſcel- 
laneous points in a ſingle paper. 
The moſt conſiderable of theſe remaihing objec- 
tions is, that the plan of the convention contains. no 
bill of rights. Among other anſwers given to this, 
it has been upon different occaſions remarked, that 
the conſtitations of ſeveral of the ſtates are in a 
ſimilar predicament. I add, that; New-York is of 
this number. And yet the oppoſers of the new ſyſtem 
in this flate, who profeſs an unlimited admiration for 
its conſtitutiop, are among the moſt intemperate par- 
tizans gf a bill of rights. To fuſtify their veal in 
this matter, they alledge two things; one is, that 


rights prefixed to it, yet it contains in the body of it 
varibus ptoviſiong in favour. of particular privileges 


and rights, which in ſubſtance amount to the ſame. 


thing; the other is, that the conſtitution adopts in 


their full extent the common and ſtatute law of Greaty 


7 o 


it are equally F 
To the firſt I anſwer, that the conftitution propoſed 
by the convention contains, as well as the conſtiy 
tution of this ſtate, a number of ſuch proviſions. 
Independent of thoſe, which relate to the ſtructure 
of the gavernment, we find the following: — Article I. 
ſection 3. clauſe 7. ** Judgment in caſes of impeach- 
„ment ſhall not extend further than, to removal from 
office, and diſqualification: to hold and enjoy any 
office of honour, truſt or profit. under the United 
States; but the 
be liable and ſubje& to indiftment, trial. judgment 
„and puniſhment, according to law.” — 228 
of the fame artiele, claaſe 2. The privilege of the 
e writ-of habeas corpus ſhall n t be ay 14d unleſs 


Britain, by which many other rights not expreſſed. in 


ne 
'* when in caſes of rebellion or invaſion the public 


CES | 


d attaindex 


— 


unn of New-York has no bill of 


„„ 
* 


party convicted ſhall nevertheleſe 


" lafery may require it.”——Clauſe g. “, No bill of 
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attainder or ex pe Fay law ſhall be paſſpd. . 
Cleo. , No tile ef uobilnty kill Ss. . fed by 5 
the United States: And no perſon höfding any ec 
*« office of, profit or truſt under them, ſtill, *without te 
the conſent of the congreſs, accept of any preſent, 7 
e moſument, office or title, of any kind whatever, ce 
L from any king, prince or foreign ſtate. Article te 
III. ſection 2. clauſe 3. The trial of all crimes, as 
except in cafey of impeachmen:, ſhill be by jury ; BW < 
and ſuch trial ſhall be held in- the ſtate where the te 
4 faid crimes ſhall have been committed; Ott when fa 
not committed within any Rate, the trial hall 'be hi 
* at fach place or places as the congreſs'miy by law on 
have directed. Section z, of the fame article, T 
.** Treaſon againſt the United States ſhall conſiſt only : 
in levying war againſt them, or in adbering to of 
* their enemies, giving them aid and comfort. No tr 
„ perſon ſhall be convſcted of treaſon unleſs, on the ge 
teſtimony of two witneſſes to the ſame overt act, 25 
4% or on confeffion in open court. And clauſe 3, of be 
the ſime ſection. ** The congreſs ſhall have power to 
& declate the punifkmetit of Neabn, But ub attainder 
10 of treaſon ſhall work, corruption of blood, or for- 
« feiture, except during the life of the perſon 
re attainted.”” bv ut ; oy 8885 | | eg c : py | 1 7 I, p Fre” us 
It may well be a queſtion whether theſe are not 
upon the whole, of equal importance with any-which 
are to be found in thi "cont tion of this ſtate; The 
eech went of rhe writ of habeas corpur, the pro 
hibition of ex poſt, fads laws, and of TIiTLEs or 
XOBLLITY, ie which we have no corre/ponding provi- 
ons ia our conſtitution, are perhaps greater ſecurities 
to liberty and republicaniſm than any it contains. 
The creation of etrimes after the commiſſion” of the 
fact, or in other words, the fubjeAing of mei to pu- 
niſment for things which; when tßey were Jone, 
Were breackes of 'no law, and the practice of atbitrary 
impriſonments have been in all ay the 'favourne 


and moll formidabl# inſtruments ny, The 
= obſervations 
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obſervations of the judicious Blackſtone® in reference 
to the latter, are well worthy of Fecital. To bereave 
« a man of life (fay s he) of by violence to *confiſcate 
© his eliste, without accuſation or "thi „Would be » 
« groſs and | notorious an act vf di u, "23 mut 

« once cofivey the alarm bf tyranfy throughogt' 


cc whole nation; but confinement” of the perſon oo 
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« ſecretly hurrying him to goal where his ſuffeting 
** are unknown or forgotten, is A leſs publie, a lefs 


« ſtriking, aud therefore à more Jangebbus engint” of | 


« arbitrary governmenc,” And 4s 'a Tembdy for this 
fatal evil, he is every where peculfariy, emp 9 
his encomiums on the habeas” corpus ch ir 
one place he calls *« "be t Hm 
© conſtitution.. T e — 475 
Nothing need be aid te WMaittate the im | 
of the protiibjdln of titles of” 9 1 
truly be denominated the corner one 
government z. for fo'6 
can never be ſerious da 
be any; other than that'of the 4. cople. 
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petition of right aſſented to y Charles the F. it, ig - 
the beginning of hit reign, | Such als w common te F 
<laration « of right preſented by. the lords and- th 
to the prince of 84 e in 1688, and * be 
25555 into the for 47 an act of. [parliamuc, 6 call fi 
the, bill of rights. It is evident, therefore, hr 
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=o application to conſtitutions pr wanded 


upon the power of the people, and 2 2 br 
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farther, and affirm that bills of rights. in the. 
To fr in the extent in which they are contended. 
for, are not only. unneceſſaty in the propoſed ar, | 
tution, bat wound even be dangerous. 5 
contain various exceptions 0 , powers n : 
granted. ; and on this very account, would chants \ 
cclourable pretext to claim more than. were . granted. | 
For why declare that 6? fg fr not be done which 
there is. ng. power. to do:? for inſtance, ſhould it 
be ſaid, that the liberty of fl ſhall-not be re- 
trained, when no power is give en by which reſtrie- 
tions may be imp e hor coten ths h 
2 proviſion would confer a regulating power; but it 
is evident that it would furniſh, to men Uſpoled to 
uſurp, a plauſible pretence for claiming chat power. 


They might urge Wich a ſemblance- reaſon, that 
the conſtitution 0 be charged. += =" 
abſurdity of pr gaĩuſt the abuſe of 3 


rity, which was not — and chat the 
againſt reſtraining the liberty of 1 = 2 
clear — that a power. to 
regulations concerning it, was intended o NAT ve . | 
in the national government. "This may ſerve a5 9 
ſpecimgh of the numerous. handles aug raft — (vi 
given tothe doctrine of conftrative. 3-2 
andulgence of an 1 3 for bil fright | 
| "On the lub ject « by liberty of the preſs, as much 
has been id 1 _ forbear adding a remark 
two: In the rſt place, F obſerve that there id not 
a ſyllable concerning it in the conſtitution of this 
fate, and in the next, I contend chat whatever bas 
been ſaid about it in that of any-other 
to nothing, What Hgnifies a declarative. that © WV, the 
liberty of the preſs: ll be An 
What is the liberty of the pt 
any definition which would 
titude for evaſion? I bold it to te 2 
and from this, I infer," that its ſecurity, Whatever 
Ene e N * 8 W 7 conttarion 
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reſpeRing / it, mut alt6gtther gebend "8 "Pu 
the os and on the general ſpirit of the cop e in 
the government. And here, after „ll as inci- 
sted upon aticther occaſion, muſt e or the 
dnl) folid bafis of all our Fights. 
There D but one other Vieh be wad ita 
to conclue e the point. he truth is, After afl the 
declamation E 28 heard. thit the br tn ons j3 
itſelf in wes rational ſenſe, and to "every uſeful 
| Purpoſe, 4 BILL OF RIGHTS. | "The ſeveral, "Yills 'of 
rights, in Great-Britain, form its conſtitution, and 
converſely the conftitution 'of each, ſtate 10 720 bill 1 in 
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rights. And the fed conſtitution, i 
wilt be the bill.of nt of the ufiiori, | 18 i 915 ca 4 
of a bill of rights to declare. and ſpeeiß 955 10 
a the citizens in the, {trudture 1 755 15 

iſtration of the government?! 2 This is Jobs” in Fig 4 
moſt ample and preciſe manner ini the” Plan f "th * 
convention, c. mprehending various . iis aha be 
che public ſecurity, which 115 1 to be fobni n any in 

of the ſtate conſtitütions. anot nother obje& of al bill pe 
of rights | to ellas certain nike ind modes of m 
e : 


* T6 Hb that there 18K Pert in the conlitetion by which 
che liberty of the preſs may be affected; recourſe has been had to 
the power of taxation. It is ſaid that duties ntay þerlaid wpop 
Ri ſo high as to amqunt to a probibitiem 1. know, not 

what logie it could be maintained that the declarations In tl 


de a conftituticnal impediment: to the i tion of duties upon 
publications by the ſtate legiſlatutes. It cannot cormainly be 
| Ne en that any leerpe of duties; however low weuld be zn 
abrigement ef the liberty of the prefs We know Wat ne f 

0 83 3 Nog in Great - Britain, @1 de it 9 Eat gms to 
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f 55 Af if duties De any; hd. e a * on 
That liberty, ir is — ' extent miſt depend vn legiſ- 
ative e regulated ps the oxen | N that; aſtar ll, 
general declarations reſp peQing ; 1 Fave vw libec ty. hy preſs.will 2 
j 5 no greater ſecurity than. it will without t des "The 
Invaſicons of it may be effected jons 
which. contain thoſe declay ations A _ 10 taxa- 
tion, as under the propoſed conflitution Which: bag got ting, of 
the king. It would be-quite as fignificant to Jectare that govern- 
ought. to be free, that taxes:ought not to be exceſſive, &. 
| 8 tha t the liberty of the "_ Sught npt to be reftrajngy 


be found in the As of* the convention, N may be; 
gad that it does hor! gb Far enough, K it Fill 
not 1795 to like tappen; but it can | 
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ropy contended chat ele 15 no 158 hi s 
FE Katy uſt be iwätktiaf whar thing: 
h cola "ortfet of dectaring the 5 5 We the, | 
citizens, if they are to bs found 3 in au Part of the 
inſtrume It Which eſtabliſhes the government. And, 
hence it muff be apparent chat much of, what has, 
been * oh this {abject refts merely « on verbal and = 
nominzl diffi _—_ ieh are | entirely, foreign front? 
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ſafely Int ed to a (body which, 1 not undet every. 
requil te antroul, ' "Bat © there ſatis factory reaſons, 
to ſhew "har ch oh diecdio 1 is 550 reality 1 ol 
found ded,” 'The ere Ft] 8 the arguments which, _ 
relate; 19 "diftan ſtan, 1 illu on t the imagi- 5 
nation, Wha 00 0 of j nformation by which, 
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Aae over the 1 — 5 eg. in eve he 55 arte 
ment of the national adminiſtration ; and as it will 
be io their power to adopt and purſue a, regular and 
effectual ſyſtem of intelligence, they can never be at 
4 loſs' to know the behaviour of thoſe, who repreſent. 
their conſtituents in the national. councils, and can 
readily communicate the ſame, knowledge 0 "the. 
4 Prople. ple. Their diſpoſition, to. apptiſe the . 
of whatever may prejudice its intereſts 0 er 

uarter, may be relied upon, if it were on iy 8 

valſhip of power. And we may conclude with 
fulleſt aſſurance, that the people, through that yo „ 
will be better informed of the conduct of their na- 
tional W than they can be by any means 
they now poſſeſs of that of their ſtate repreſentatives. _ . 

It ought alſo to be remembered, that the, Citizens 
who inhabit the country at and near the feat of £0 
vernment, will in all queſtions that affect the 
liberty and proſperity, have the fame intere 
thoſe, who are at a diſtance ; and that they vin . 
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ready to ſound the alarm when neceſſary, and to t 
Eper, 1 be ee WeMIEEs of Er 
wi expeditious meſſengers in 
5 wal E71 inhabitants of the union. 
Among the many extraordinary objeRions which 
have appeared againſt the prop led confiitation, the 
moſt extraordinary and the leaſt colourable-one, is 
derived from the want of ſome proviſion re 
the debts due /o the United States. This has been 
repreſented as a tacit relinquiſtment of thoſe debts, 
— as & wicked" contrivance” to ſcreen” public de- 
faulters. The nes rs- have teemecf wich we 
moſt inflammatory railings* on this hend; 2 
there js nothiug clearer than that the fa 3 in 
entirely void o foundation, and is the pring 
extreme ignorance or extreme diſhoneſty 4. 
tion to the remarks Tthave made upon 1 Ts ſubject in 
another place, I ſhall on by obferve, that*as it is a 
plain dictate of common ſenſe, fo it is ad an eſta 
bliſhed- „ of political law, that ** States neitber 
« loſe any of their rights, nor are diſcharged from 
« of therr obligations * ne in 22 of their 
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The laſt objecrion of any conſequence which I at 
rome recolleQ; turns upon the article of expence.. 

f it were even true that the adoption of the pro-. 
poſed government wandte 'a'confiderable in- 
creaſe: of ace, COT be an objection that 
ought to have no t'againſt the plan; The great 
bulk of the citizens of America, are with reaſon” 
convinced that union is the baſis of their political 
happineſs,” Men of ſenſe of all parties now, with 
few exceptions, agree that it cannot” be preſerved 
under the nt ſyſtem, nor without radical alter- 
ations 3 that new ant extenſive powers Ack equine to be” 
granted: 0 the national. dend, me that 
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and other miniſters an agents I 2 
the propoſed conſtitution can 5 25 other dif- 
LE than to render, their characters, where they 
more reſpeRable, . and their ſervices | ore 
uſeful. . As to perſons. to. be employed in the | 
19 5 the revenues, it is unqueſtionably trug that, 
will form a very confid nfaderable addition 10 the 
number of federal officers ;* but it will not follow, 
| at this: RY an increaſe of ublie expe * 
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and ap atments ve this extra occupation to 
the —.— * Ho og we may infer; 
that until the houſe of repreſentatives ſhall be iu. 
ereaſed greatly beyond its preſent number, there will 
be a — —_— by from the dif. 
ference between the conſtant ſeflion of the prevents. 
and the temporary ſeſſion of the future congreſs. , 
But there is another circumſtance, of great impor- 
tance in the view of economy. The buſineſs of the 
United States has hitherto occupied the flate legiſla- 
res 


ence it has happened that the ſeſſions of the Raid: 
legiflatures have been protratted greatly | What 


Was neceſſary for the execution of the mere iro} / 


buſineſs of the ſtates. - More than half their time bas 


been frequently employed in matters which related 


to the United States. Now the members' wp com- 


poſe the legiſlatures of the ſeveral ſtates amount tb two 


thouſand” and- upwards ;* which number has hitherto. 
performed what under che new ſyſtem will be done in 
the firſt inſtance b 7 -five perſons; and probably 
at no future by above a Garth or a fifth 


ment will do all the buſineſs of the 
themſelves, without the intervention of the ſtate 


of that 


nited' dates: 


legiſlatures, who thenceforth will have only to attend 
to the affairs of their particular ſtates, and wilf dot 
have to fit in any 88 as long as they have 


ſeflions of the ſtate legiſlaturez, will be all clear gain, 
and will alone form an article of ſaving, which'may 
be regarded as an equivalent” for any additional” 
objects of expence that may be occafioned 'by'1 the 
ado ion of the new- ſyſtem. © 

"The reſult: from Theſe obſervations 0, that che 
ſources of additional expence from the eſtabliſmment 
of the propoſed conſtitution are much fewer than oo; 
have been- — that they are counterbaltnced 
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The additional ſecurities to republican be- 
ment, to liberty and p to be derived from 
the a option of the plan under conſideration.” conſiſt 
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Mo ene 
I Ee improper election of the part he js to ah. 12 


t him beware of an obſtinate adherence to party.— 
Let him reflect that the object upon which he is to me 
decide is not 2a particular intereſt of the community: ſee 
but the very exiſtence of the nation.— And let him of 

remember that a' majority of America has Already cel 
Eiven its ſanction to the, plan, which he is to approve 


* OD04 on OO So DA CR Fa» he 
wie all not diſſemble, that 1 feel an intire con- pa 
Uence in the arguments, which recommend the pro- in 
© poſed ſyſtem to your adoption; and that I am unable cel 
to diſcern any real force in thoſe by which it has been int 
_ . oppoſed... I am perſuaded, that it is the beſt which tro 
dur political ſituation, habits and rr will admit, 6 
and fuperior to any the revolution has. produced. 
Conceſſions on the part of the friends of the plan, 
chat it has not a claim to abſolute perfection, have 
- afforded matter of no ſmall triumph to, its enemies. 
Why, ſay they, ſhould we adopt an imperfeR ching? 
Why not amend it, and make it'perfe&t before it is 
irrevocably eſtabliſhed? This may be Jun 
enough, but it is only plauſible.” In the firſt place 1 
Temark, that the extent: of theſe conceſſions has been 
greatly exaggerated. "They have been ſtated a 
- Amounting to an-admifſion, hat the plan is recall 
vegfectives and that, without material alterations, 
the rights and the intereſts of the community cannot 
be fafely.confided to it. This, as far as I have un- 
derſtood-the meaning of thoſe who ' make the conceſ- 
fions, is an intire 1 of their ſenſe. No ad- 
vocate of the meaſure can be found who will not 
| declare as his ſentiment, that the fyſtem, though it 
FO may not be perfect in every part, is üpon the whole 
= a good one, is the beſt that the preſent views and 
= eircum ſtances of the country will permit, and is-fuct 
# an one as promiſes every ſpecies of ſecurity which 4 
reaſonable people can defire, mme. 
| I anſwer in the next place, that I ſhould eſteem it 
| the extreme of imprudence to prolong the precarious 
Ie codon goons: mf prom" . 
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ſite of our national «Fairey apd to expale | the, union, 
to the jeopardy-of ſucgaſſi ve 1 in the Chi- 
i purſuit of a pertect plan. I e expett 
a perſed work-from imperfeft man. m—_ 
79 deliberations of all collective . an Ne 
gear be a compound as well of the errors and 
prejudices, as of the good ſenſe and wildem of ib 
individuals of whom they are compoſed. The com- 
pacts which are to embrace thirtsen diflin@ lates, 
in a com mon bond of amity and unidn, mult. as ne- 
ceſſarily be a compromie of as many iar 
intereſis and inclinations. Ho can L ſpring : 
from ſuch materials? 5 

The reaſons a in a8 PERL ne nds f. aniphler 
lately publiſhed i in this city® are unanſwerable to he 
the utter improbability of aſſembling a,new conven- 
:ion, under circumſtances in any degree 15 favourable 
to a hapy iſae, as thoſe in which the late convention 
met, de ed and concluded. I will not repeat 
the un Srv there uſed, as I prefume the produce 
tion itſelf has bad an excenfive circulation. Ir is.cer- 
tainly well worthy the peralal of every friend vo bis 
country: There is however one point of light in 
which the Pf of ameudments all remains 10 be 
conſidered ; end in Which it has not yet been exhi- 
bited to Wie view. I cannot reſolve 10 conclude, | 
without Arlt taking "carey: of it in this at 

It appears to me N abfolate demonſira- 
tion, that it will be far more eaſy to obtain ſubleguent = 
than-previous amendments to the conſtitution... The 
moment an alteration'is made in the prefent plan, it 
becomes, to the purpole of adoption, a new one, and 


— 


muſt undergo a new decision of each fate. To its 
complete eſtabliſhment throughout the union, it will . 
therefore require the concurrence of thirteen ſtates. 


If, on the contrary, the conftitgtion: p d-ſhould - 
once be ratified by all the tes as it ſtands, alcera- _ 
tions in it may at any time effected by nine ſtates. 

H h Here 


wee. « An Addreſs to-the people ofthe hae of thee 


States muſt inevitably conſiſt of a great variety. of 
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Here then the chances are as thirteen to nine id 


original adoption of an intire ſyſtem. 


favour of ſubſequent amendments, rather than of the 
This is not all. Every confticution for the United 


particulars,- in which thirteen independent ſtates are 
to be accommodated in their intereſts or opinions of 


' Intereſt, We may of courſe expect to · ſee, in any 


body of men charged with its original formation, 


very different combinations of the parts upon different 


points. Many of thoſe who form the majority on one 
queſtion may become the minority on a ſecond, and 
an aſſociation diſſimilar to either may conſtitute the 
majority on a third. Hence the neceſſity. of mould- 


Ing and arranging all the particulars which are to 


= 


cCompoſe the whole in ſuch a manner as to fatisfy all 
the parties to the compact; and hence alſo an immenſe 
multiplication of difficulties and caſualties in obtains 
Ing the collective aſſent to a final act. The degree of 


that multiplication muſt evidently be in a ratio to the 


number of particulars and the number of parties. 


But every amendment to the conſtitution, if once 


_ eftabliſhed, would be a fingle propoſition, and might 
be brought forward ſingly. There would then be no 


neceſſity for management or compromiſe, in relation 


to any other point, no giving nor taking. The will 


of the requifite number would at once bring the 
matter to a deciſive iſſue. And conſequently when- 


(1 


ever nine, 1 or rather ten ſtates, were united in the 


deſire of a particular amendment, that amendment 
moſt infallibly take place. There can therefore be 


no compariſon between the facility of effecting an 
amendment, and that of eſtabliſhing in the firſt in- 


ſtance a complete conſtitution. 


In oppofition to the probability of ſubſequent 


-” Amendments it has been urged, that the perſons dele- 


gated do the adminiſtration of the national govern- 
5 1 et, 


* + It may rather be faid TEN, for though two-thirds may ſet 
en foot the meaſure, three-fourths muſt ratiſ ß. 
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ment, will always be diſinclined to yield up anx 
portion of the authority of which they were once pol- 8 
ſeſſed. For my own part I acknowledge a thorough 
conviction that any. amendments which may ,; upon 
mature conſideration, be thought uſeful,.will be appli- 
cable to the organization of the government, not to 
the maſs of its powers; and on this account alone, I 
think there is no weight in the obſervation juſt 


I 


ſtated. I alfo think there is little weight in it on 


another account. The intrinſic difficulty of govern- 
ing THIRTEEN STATES at any rate, inde endent 


of calculations upon an ordinary. degree; of public 


ſpirit and integrity, will, in my opinion, canſtantly 


impale on the national rulers the-xecefity of a ſpirit of 


accommodation to the reaſonable expectations of their 
conſtizuents. But there is yet a further con ſideration, 
which proves beyond the poſſibility of doubt, that the 


obſervãtion is futile. It is this, that the, national 


rulers whenever nine ſtates concur, will have no 
option upon the ſubject. By the fifth article. of the 
plan the coſreſs will be obliged, on the application 
« of the legiſlatures of two-thirds of the ſtates, (which 
at preſent amounts to nine) to call a convention for 
A propoſing amendments, which fall be valid to all 
« intents and .purpoſes, as part of the conſtitution, 
* when ratified by the legiſlatures of three-fourths 


of the ſtates, or by conventions in three-fourths 


© thereof.” The words of this article are peremp- 
tory. The congreſs ©* al] call a convention. No- 
thing in this particular is left to the diſcretion of that 


body. And of conſequence all the declamation about 


their diſinclination to a change, vaniſhes in air. Nor 
however difficult ic may be ſuppoſed. to, unite two- 
thirds or three-fourths of, the ſtate legiſlatures, in 
Amendments which may affect local intereſts, can 
there be any room to apprehend. any ſuch. difficulty | 
in a wißg on points which iS merely. relative ro the 
iberty.or ſecurity of the people. We may 
fafely rely on the A of the ſtate legiſlatures 
1 7 che * Is 3 WE. 
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10 ere barriers againſt the encroachments of the 
Ik the foregoing argument is a fallacy, certain it is 
chat I am myſelf deceived by it; for it is, in my 
conception, one of thoſe rare inſtances in which a 
political truth can be brought to the teſt of mathe. 
matical demonſtration. Thoſe who ſee the matter in 
the ſame light with me, however zealons they may 
be for amendments, malt agree in the propriety of a 

previous adoption, as the moſt direct road to their 

n objet. 113155 DCE 
The zeal for attempts to amend, prior to the 
eſtabliſhment of the 'conſtrution, muſt abate in 


every man, who, is ready to accede to the truth of 


the following obſervations of a writer, equally folid 
and ingenious :—** To balance a large ſtate or ſociety 


(gays he) whether monarchical or republican, on 


„ generab laws, is a work of ſo great difficulty, that 


«© no human genius, however comprehenfive, is able 


„by the mere dint of reaſon and refleion, to effect 


„ it. The judgments of many muft unite in the 
„% work: ExPERIEN OE mutt guide their labour: 
. © 'T1ME muſt bring it to perfection: And the rEEI- 
*© 1nG of inconveniences muſt correct the miſtakes 
4 which they inevitably fall into, in their firſt trials 
« and experiments.“ Theſe judicious reflections 


contain a leſſon of moderation to all the fincere lovers 
of the union, and ought to put them upon their guard 


againſt. hazarding anarchy, civil- war, a perpetual 
alienation of the ſtates from each other, and perhaps 
the military deſpotiſm of a victorrous demagogue, in 


the purſuit of what they are not likely to obtatn, but 


from TIME and EXPERIENCE. It may be in me a 
defect of political fortitude, but I acknowledge, that 
1 cannot entertain an equal tranquillity with thoſe 
who affect to treat the dangers of à longer conti- 
nuance in our preſent fituation as imaginary. A 
e VVV 8 EAT ROM 
PO. oa 1 mw I, page 2 The riſe of * 
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NATION without a NATIONAL GOVERNMENT: is, 
in my view, an awful ſpectacle. The eſtabliſhment 

of a conſtitution, in time of profound peace, by the 
voluntary conſent of a whole people, is a PRODIGY, 
to the completion of which I look forward with 
trembling anxiety. I can reconcile it to no rules of 
prudence to let Dy the hold we now have, in fo ary. 

duous an enterpriſe, upon ſeven out of the thicteen 
ſtates ; and after having paſſed over ſo conſiderable 
a part of the grund to recommence the courſe. I 
dread the more the conſequences of new attempts, 
becauſe I x now that yowERFUL INDIVIDUALS, in 
this and in other ſtates, are enemies to a general 


national government, in every poſſible ſhape. _ 
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NEW. CONSTITUTION ; 


. £5: 
4s AGREED uro By. THE. 


EDER A1. CONVENTION, 


=O 
— 


i FL SEPTEMBER. 17. 1757. wes 4 
WE : the . Pep I chi «United as in 05 to 3 8550 
a more perfect Union, eftabliſh Juſtice, inſure do- 
- meſtic Tranquility, 6 ᷓ 777 for the common De- 

fence, promote the ge neral Welfare, and ſecure the 

Bleſſings of Liberty to ourſelves and our Poſterity, 

do ordain and eſtabliſh © this On ITUTION 


; for the Vazted © States of America. | 
by 540 i al R 7.1 C 4 E. n 


LL le pillative 1 1 ted | 
88, 1. * thatl e veſted. in à con nin grove | 
United States, which ſhall” eonfilt of 2 ſenate and | 
| houſe of repreſentatives... - | 
Sec. z. The Houſe of Repreſentatives mall * "4 
compoſed of members choſen every ſecond year by 
the people of the ſeveral ſtares, and the eleftars i in 
each fate, ſhall have the qualifications, requiſite for 
electors of the moſt numero | branch of the ſtate 
Aegillature. | 4 5 | 
No perſon ſhall be a repreſentative who ſhall” nat 
have attained to the age of twenty-five" years, an 
been ſeven years a eitizen of uh FRY. States, ang. 
A. 
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1 
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ſtate in Sick 5 Mal be er wok . 


Reprkſen tives and dirt taxes Kall he appor- 


tioned among the ſeveral ſtates which may be in. 
cluded within this union, according to their reſpec= 
tive numbers, which hal be determined by addin 
to the whole number of free perſons, including. 2 
boynd to ſem ice for a term of ye, and 
Indians not taxed, tnree fifths of all other — 
The actualienumeration thalf be made within three 
years after the firſt meeting of the. congreſs of the 
United States, and within every ſubſequent term of 
ten years, in ſuch manner as they ſhall by law direct. 
The number of repreſentatives ft ill not exceed one 


for every thirty thouſand, but each ſtate ſhalt have 33 
traft one reprefentative; and until ſuch enumeration, 


ſhall be made, the azo of New-Hampſhiq ſhall he 
entitled to ue three, ſſachuſetts eight, Reale 
Iſland and Wee tantations ane, 


ticut five, New-Yark ix, New - Jerſey our, Banne 8 


vania eight, Delaware one, Maryland fix, Virginia 


ten, North-Carolina five, Bouth-Carglina 1 0 and 


Georgia three. 


When vacancies happen i in the repreſentation from | 


any ſtate, the executive [autharicy thereof ſhall iſſue 
writs of election to fill ſack vacancies: .- 


The. houſe of repreſenzatives fhall'-cnuſe chelr- 


ſpeaker and other. officers 1 and mall have Pp: 


power of impeachment. _ 

See. 3. The ſenate of the. Upited States Mall be 
N of two 2 from eãch ſlate, 
Pet 


idature thereof, for Ax venta and. aach {ene 


Al have one vote. 


" kmmedinaly 7 TR Mell he a Hm bled in c 


_. Fequence of the 1 1 they ſhall be divided as: 
equally as mag be into three- claſſes. The ſears of 
the ſenators of the firſt cla 


1 


chaſen by 


5 ſhall be vacated at h 
expiration: of the ſecond year, of the ſecond alaſe 
The. —— dne fourth. years and uf ihe =T 
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claſs at the expiration of the fixeh yoar, fo that one 

third may be chofen every ſecond year; and if vacan- 
cies happen by teſigaation, or otherwiſe, during the 
receſs of the legiflature of any ſtate, the executive 
thereof may make 2 appointments until tire 
next meeting of the legiſlarure, which halt then wt | 


ſuch vacancies.” 

No perſon ſhall be ster bo ſhalt not have 4 
tained to the age of thirty years, and been nine years 
a citizen of the United States, and who ſhall -not, 
when elected, be an Iwhabitant of the Rate for which 
he ſhall be choſen. 

The vice-prefident of the United States ſhall be 
preſident of the ſenate, but ſhall have n0 vate, vuleſs 
they be equally-divided. _ - 

The ſenate ſhall choſe their other officers, and aloe ; 
preſident pro tempore, in the abſence of the vice-pre- 
ſident, or when he ſhall exerciſe the office of prefiden 
of the United States. 

The ſenate ſhall have che ale power to thy all im- | 
peachments. When fitting for that purpoſe, they ſhafl 
be on oath or affirmation. When the preſident of the 


Uaited States js tried, the chief juſtice mall preſide: E's 


And no perſon ſhall be convicted witheut the ee 
rence of two-thirds of the members preſent; - 
Judgment in eaſes of impeachment ſhall not exten 5 
farther than to removal ſrom office, and diſqas hic - 
tion to hold and enjoy any office ef honor, truſt oe 
profit under the United States; but the party convictell +. 
ſhall nevertbeleis be liable and ſubje@'t& indiftment, 
trial, judgment and puniſhment, aecording td %. 
$8. 4- The times, plates und manner of holding | 
elections for ſenators and repreſentatives, ſhall be 
p:eſcribed in each ſtate by the legiffature thereof: 
But the congreſs may at any time by law make or 
alter ſuch — 9 as e [the plates of 7 
chuſing ſenators. | K . i . 


The « ſhall ffemble.at Nen Ges e 


year, and . ſhall be on the firſt pg | 


— 
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a2 member. 
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Hs _ ARTICLES or. twp: . 
in December, unleſs they ſhall by lau) appoint 2 

different day. Z 1s OM 1 
Sed. 5. Each houſe ſhall be the judge of the elec- 
ions, returns and qualifications of its own members, 
and a majority of each ſhall conſtitute a quorum to 
do buſineſs ;. but a ſmaller number may adjourn from 


day to day, and may be authoriſed to compel the 
_ -attendance of abſent members, in ſuch manner, and 
under ſuch penalties as each houſe may provide. 


Each houſe may determine the rules of its pro- 
.ecedings,. punjſh its members for diſorderly beha- 
viour, and witk the concurrence of two-thirds, expel 
Each houſe ſhall keep a journal of its proceedings, 
and from time to time pubhſh. the ſame, - excepting 
ſuch parts as may in their judgment require ſecrecy ; 
and the yeas and nays of the members of either houſe 
on any queſtion ſhall, at the deſire of one-fifth of 
thoſe preſent, be entered on the journal. 
Neither houſe, during the ſeſſion of congreſs, ſhall 


without the conſent of the other, adjourn for more 


than three days, nor to any other place than that in 
which the two houſes ſhall be ſit ing. 


Sec. 6. The ſenators and repreſentatives ſhall | 


receive a-compenſation for their ſervices; to be aſcer- 


'tained by law, and paid out of the treaſury of the 


United States. Fhey ſhall, in all caſes, except 


_ «treaſon, felony and breach of the peace, be privileged 
from arreſt during their attendance at the ſeſſion of their 


reſpective houſes, and in going to and returning 


9 9 from the ſame, and for any ch or debate in either 
houſe, they ſhall not he queſtioned in any other place, 


No ſenator or reprefentative ſhall, during the 
time for which he was elected, be appointed to any 
eivil office under the authority of the. United States, 


which ſhall have been created, or the emoluments 


whereof ſhall have been encreaſed during ſuch time; 
and ao perſon holding any office under the United 
- 


; \ 
oy 
«i aa zo e Om» £4 A« A&A Se i A tn- O@£AN 10». cc. coca a6 -©c 


td 


Ms... a TR ce; Saf a. 


me 4 © 


ee Qu 


= OO w= 


Sagan be oa ng EW. a. Fu "0 on % be o-.Q * Ly N 


mf ; Sk. 22 a — 


States, ſhall be a member oſ either houſe during his 


continuance in office. . 
Sea. 7. All bills for raiſing revenue ſhall origi- 
nate in the houſe ol repreſentatives; but the ſenate may 
propoſe or concur with amendments as on other bills. 
Every bill which ſhall have paſſed the houſe of. 
repreſentatives and the ſenate ſhall, before it become 
a law, be preſented to the preſident: of the United: 
States; if he approve he ſhall ſign it, but if not he 
ſhall return it; with his objections to that houſe in 
which it ſhall: have originated, who ſhall enter the 
objections at large on their journal, and proceed to 
reconſider it. If after ſuch reconſideration two-thirds 
of that hoyſe ſhall agree to paſs the bill, it ſhall be 
ſent; together with the objections, to the other houſe, 
by which it ſhall likewiſe be reconſidered, and if ap- 
proved by two-thirds of that houſe, it ſhall become a 
jaw. But in all ſuch caſes the votes of both houſes- 
ſhall be determined by yeas and nays, and the names. 
of the perſons voting for. and againſt the bill ſhall be 


entered on the journal of each houſe reſpectively. If 


any bill ſhall'not be returned by the preſident within 


ten days (Sundays excepted). after it ſhall have 1 
IKS 


preſented to him, the ſame ſhall be a law, in 
manner as if he had ſigned it, unleſs the congreſs by 
their adjournment prevent its return, in which caſe it 


Mall not be a law. . 


Every order, reſolution, or yote to which the con- 
currence-.of the ſenate and houſe, of repreſentatives 
may be neceſſary (except on a queſtion of 4djourn» 
ment) ſhall be preſented to the | preſident of the 
United States; and before the ſame ſhall take effect, 
ſhalt be approved by him, or, being diſapproved by 
him, ſhall be re-paſſed by two-thirds -of the ſenate 
and houſe of repreſentatives, according to the rules 
and limitations preſcibed in the caſe of à bill. 

$28. 8. The congreſs f| all have power 

To lay and collect taxes, duties, im poſts and exciſes, 


to pay the debts and Nel dr the common 4 . 


1 
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uniform laws on the ſubjects of dankraptcnss: through- 


Aiſcoveties: 3 
| £ourt';. 
: mitted on the high eas, and offences againſt the hw 


 Jand and water: 


of the land and naval forces: 


_ the Jaws of the union, oppo inſurrections and repet 
invaſions: MA 
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and general welfare of the Uaited States 3 FEY alt 
duties, impoits and exTiſes ſhall be aniiorm through» 
out The United States? 
To borrow money on the credit of the United States 
To regulate commerce-with foreign nations, and 
among che ſeveral ftates, and with the Indian tribes; 
To eſtabliſh an uniform rule of naturalization, and 


gut the United States:: 
To coin money, regulate the value thereof, and of 
Girign coin, and ax the ſtandard of neights and 
Meaſures: _ 
I 0s provide for the puniſhmeat of — 
the ſecurities and current coĩa of the United gtates: 
To eſtablith poſt-oflices and poſt- roads: 
To promote the progreſs of ſcience aud uſeful . 
by ſecuriag for limited racy to authors and inventors 
the-excluſive right to their ' reſpeRive writings and 


To- om” ee. inferior to the fopreme 


To define and puniſh. piracies and ſelonies tom _ 


of nations: 
To declare war, grant. letters of marque and 
repriſal, and make dae WF e on 


To raiſe and ſupport armies, but no appropriation 
of money id that * be oe: Ow I 
Ne years? RI = 
To provide and maintain a "navy: | 
To make rufes . 


To provide for calling forth the militia to execute 


To provide for organizing, arming, and diſciptin- 
ing the militia, and for governing ſuch part of them 
Ks many” be employed in n ſervice of the Ju, 

| tates, 


poor ——————— w — 


— 


— 


States, reſerving to the ſtates reſpectively, the ap- 
pointment of the officers, and the authority of train- 
ing the militia according to the diſcipline preſeribed 
by congreſs: . "wg 98 1 2 E 1599" 17 op 7 BAY TS 5 : 3m 

To exerciſe excluſive legiſlation in all caſes what- 
ſoever, over ſuch diſtrid (not exceeding ten miles 
ſquare) as may, by ceſſion of particular ſtates, and 
4 the acceptance of congreſs, -become' the ſcat of the | 
government of the United States, and to exerciſe like, 
authority over all places purchaſed by the conſent f 
the legiſlature of the: ſtate in which the ſame ſhall be 
ö for the erection of forts, magazines, arſenals, dock»: _ 
8 yards, and other er ry ee e n 
e Ta make all las which ſhall be 


* 
52 
4 
3 
4 


K 


| neceſſary and pro- 
5 per for carrying into execution the foregoing powers, 
, and all other powers veſted by this conſtitution in the 
government of the United States, or in any depart= 

meat or officer tee... 88 

Seck. 9. The migration or , importation. of ſuch, 

, perſons as any of the ſlates; now exiſting ſhall think © 

| proper to admit, ſhall not be prohibited by the con- 
5 greſs prior to the year one thouſand eight hundred 
and eight, but a tax or duty may be impoſed on ſuck 
© importation, not exceeding ten dollars for each perſon... 
1 The privilege of the tit of habeat corpus thall not 
| be ſuſpended, unleſs when in caſes of revellion on 
| invaſion the public ſafety may equire.it, TI LL: * 

No bill of att inder or eæ paſt facto law ſhall he paſſed, 
No capitation, or; othet direct tax ſhall be laid, 
unleſs in proportioũ to the cegus or enumeration herein 
before directed to be taken. 

No tax or duty ſhall be laid on articles exported ' _ 
from any ſtate, No preference ſhall be given by” * @& | | 
any regulation of commerce or revenue to the ports 
of one ſtate. over thoſe of another; nor ſhall veſſels 
bound to, or from, one. ſtate, be obliged to enter, 
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clear, or pay duties in andther. VVV 
| ; No: money ſhall be drawn f | the treaſury, e 
ig conſequence of r made by law; and. 

JJ ET: ©: . = = w_ 


i, 


e penditures of all public hom: Age be publiſhed 
trom time to time. 


8 legiſlature thereof may * a number of "electors, 
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= regular ſtatement and account of the 3 


No title of nobility mall be granted by the United 


States: And no perſon holding any office of pr. fit or 
truſt under them, ſhall, without the conſent of the 
. congreſs, accept of añ̃y preſent, emolument, office, 
or title, of any kind whatever, from any king, prince 
- or foreign ſtate, | 


Seck. 10. No flats: ſhall er enter into any treaty, alli. 


' gince, or confederation z; grant letters of marque and 
repriſal; coin money; emit bills of eredit; make 
any thing but gold and filver coin a tender in pay- 


ment of debts; paſs any bill of atrainder, er p facto 


Jaw, or law imparing the obligation of contracts, or 
grant any title of nobility 


No ſtate ſhall, without * eonſent of the eg, 


lay any impoſts or duties on imports of exports, ex- 


cepr what may be abſolutely neceſſary for executing 
Its inſpection laws; and the net produce of all duties 7 
and impoſts, laid by any ftate on imports or ts, - 


all be for the uſe of the treaſury of the United States 


and all ſuch Jaws ſhall be ſuhject to the reviſion and 
control of the congreſ;, No ſtate ſhall, without the 
conſent of congreſs, lay any dutie of tonnage, keep | 
troops, or ſhips of war in time of peace, enter into 
ary agreement or compact with another ſtate, or with 
a foreign power, or engage in war, unleſs actually 
laveded, or in 1 ſuch i imminent danger as will not ade | 


we ARTICLE II. 


$2. 1. The execu ive power ſhali be veſted i in u 
N of the United States of America. He ſhall 
d his office during the term of four years, and 


| Jl hi with the vice preſident, choſen for the ſame 


term, be elected as follows: 
Each ſtate ſhall appoint, in ſuch manner as the 


qual 


— ; ; g : a , F 2 4 
. — , N >= 
. 


"NEW CONSTITUTION.. 379 


equal to the whole number of ſenators and rep. eſe· 
tatives to which the tate may be-enticled in the con- 
2 1 but no ſenator or repreſentative, or perſon 
olding an office: of truſt or proſit under the United _ 
States, ſhall be appointed an elec toe. 
The electors ſhall meet in their reſpective ſtates, 
and vote by ballot for two perſons, of hom one at leaſt | 
ſhall not be av inhabitant of the ſame ſtare with them- 
ſelves. . And they ſhall make a liſt of all the perſons 
voted for. and of the numbe of votes foreach; which 
| liſt they ſhall ſign and certify, and tranſmit ſealed 


to the ſeat of tne 82 of the United States, 
ce directed to the preſident of the ſenate. The preſident 
2 of the ſenate ſhall; in the preſence of the ſenate 
70 and-houſe of repreſentatives, open all the certificates, 
Jy and the votes ſhall then be counted. The perſon hav- 

; Ing the greateſt number of votes ſhall he the preſident, 
A if ſuch number be a majority of the whole number of 
= electors appointed; and if there be more than one 
g who have ſuch majority, and have an equal number 
= of votes, than the houſe of repreſentatives ſhall im- 
3 mediately chooſe by ballot one of them for preſident; 


| and if no perſon have a majority, taen from. the five * 
d higheſt on the liſt the ſaid houſe ſhall in like manner 1 
C chuſe the preſident. But in chooſing the preſident, | 
D the votes ſhall be taken by ſtates, the repreſentation, 
7 from each ſtate having one vote; a quorum ſor this 
: purpoſe ſhall cdnfift of a member or members from | 
; two-thirds of the ſtates, and a majority of all te 
ö ſtates ſhall be neceſſary to a choice. In every caſe, ,., 

after the choice of the preſident, the perſon hauxing 
the greateſt. number of votes of the electors ſhall be 1 

the vice-prefident. But if there ſhould remain two 4 

or more Who have equal votes, the: ſenate ſhall chaſe | 9 


from them by ballot the vice-preſid ent. 

The congreſs may determine the time of choong 
the electors, and the day pn; which: they ſhall give - - 

their votes; which day ſhall be the ſame-throughout 
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5 oF his death, reſignation, or inability to met 
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of the United States; at the time of the adoption of 
this conſtitution, ſhall be: eligible to the office of pre. 
Aident/; neither (ſhall any perſon be eligible! to that 
office who ſhall not have attained to the age of thirty= 
five years; and been fourteen years a reſident within 
*the United States. 

In caſe of removal of the prefident fre office; or 


the powers and duties of the ſaid office, the ſamè ſhall 


die vvolve on the vice-preſident, and the congreſs may 
by law provide for the caſe of removal, death} elt. 


nation, or inability, both of the preſident and vice- 
pre ſident, declaring-what officer ſhall then act ab pre- 
fident, and ſuch officer ſnall act accordingly, until he 
diſability be-removed, or a prefident ſhall be electec 
The preſident ſhall, at ſtated times, receive for. his 


ſervices, a compenſation, which ſnlall neither be en- 
creaſed nor diminiſhed during the period for which be 
Mall have been elected, and he ſhall not receive within 


that period any other emolument from the Vaited 


: States, or any of them. 13 1 3 1 Sg 


Before he enter on the execution af his office; he 


ſhall take the following oath or affirmation t=—— _ . 


I do folemnly ſwear (or affirm) that I will faith-. 
« fully execute the office of preſident of the United 
<« States, and will to the beſt of my ability, preſerve, 


** protect and defend the conſtitution of the 1 . 


CE States. . 


Seck. 2. The pellen mall be e der in chief £ 


of the army and navy of the United States; and of 


the militia of the ſeveral ſtates, when called iow he 


actual ſervice of the United States; he may require 
the opinion, in writing. of the principle officer in 


each of the execative departments, upon any ſubject 


relating to the duties of their reſpective offices, and 


he ſhall have power to grant reprieves and pardons 
o offences againſt the United ang N in 1 277 
of . an f 5 


2 
Pl 
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a "He thall have power by an wich the advice and 
f conſent of the. face, -1 to make treaties, provided 
4 two-thirds of the ſenators preſent concur. 3 and he ſhall | 
4 
n 


- nominate, and by and with t advice. and conſent of 
the ſenate, ſhall appoint ambaſſadors, other publie 
miniſters and conſuls, judges of the ſupreme court, and 

all other officers of the United States, whole appoing- 3 

4 ments are not herein otherwiſe provided for, and which 
- mall be eſtabliſhed by law. But the congrels may by 
: law veſt the appointment of ſuch inferior officers, as 
1 they think proper in the preſident alone, in the courts | 
of law, or in the heads of departments 
The preſident ſhall have power ta fill up all VACAn= 
| cies that may happen during. the receſs of the ſenate, 
| by granting commiſſions which wall in at the end 
ot their next ſeſſion. _ 
Sec. 3. He ſhall from time to time give to the con- 
greſs information of the Rate of the union, and recom- 
1220 to 5 pt yn ſuch. e as he ſhall 
judge neceſſary and expedient ; may, on extra- 
Cs occaſions, poke — both houſes, or either af 
them, and in caſe of diſagreement between them, 
with reſpect to the time of adjournment, he may 
adjourn them to ſuch time as he ſhall think proper; 
he ſhall receive ambaſſadors and other public mipiſters; 
he ſhall take care, that the laws be faithfully war; a5 
- Ki miſſior all che officers of the United 


Jar. Fe The orefident, vice-prefident and all civil 
officers. of the United States ſhall, be removed from. 
office on impeachment for, and conviction of, treaſon, 

bribery... or other high crimes and een 5 


ARTICLE III. 


$e8. 1. The judicial power of the United States, | 
ſhall be veſted in one ſupreme court, and in ſuch in- 
ferior courts as the congreſs; may from time to time 
ordain, and eſtabliſh. 'The judges, both of the ſupreme |} 
and ENNIS ſhall hold-their offices during good. 
11 13 n 2 
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. diminiſhed during their continuence in office. 
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3 and ſhall, at ſtated times, receiy "fot 
their ſervices, a compenſation, which ſhall hot be 


F, : 


Sed. 2. The judicial power Thalbextend:toallc 


F equity, ariſing under this conſlitutich;! the 


Jaws of the United States, and treaties made, or 


_ «which ſhall be made, under their authority; to all 
caſes affecting ambaſſadors, other public miniſters and 


conſuls;; to ail ;cates of admiralty and maritime jur- 
riſdiction; to controverſies to which the United States 


mall be a party; to controverſies between two or 


more ſtates, between a ſtate and citizens of another 


| Nate, between citizens of different ſtates, between 
eitizens of the ſame ſtate claiming lands under grants 


of different ſtates, and between a tate, or the Zune 
thereof, and foreign ſtates, citizens or ſubjeQs. 

In all cafes affecting ambaſſadors, other oeblic 3 
_niniiers and conſuls, and thoſe in which a ftate ſhall 
be party the ſapreme court ſhall have original juriſ- 


diction. In all the other caſes before mentioned, the 


Fupreme court ſhall have appellate juriſdiction, both as 


to law and fact, with ſuch exeptions, and under ſuch 


ys e as the congreſs ſhall make. 
The trial of all crimes, except in 205 of impeach. 


f ment „ thall be by jury; and ſuch trial ſhall be held 


zn the flate where the ſaid erimes ſhall have been 
committed; but when not committed within any ſtate, 
the trial ſhall be at ſuch place or Places as the congreſs | 


may by law have directed. 


Sea. 3. Treaſon againſt the United States, mall 
conſiſt only in levying war againſt them, or in adher- 
ing to their enemies, giving them aid and com- 


fort. No perſon ſhall be convicted of treaſon unleſs. 
on the teſtimony of two witneſſes to the ſame overt 


act, or on confeſſion in open court. 
The Congreſs ſhall have power to declare the] "EY 


P of treaſon, but no attainder of treaſon ſhall 


work corruption of blood, or forfeiture, me curing 
RTI LB 


£20. . 2 L 8 
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ARTICLE: IV. 


Sag. 1. Full faith and eredit all N oy 
| Nate to the. public acts; records and judicial pro- 


” c * 
4 ff 
4 1. 
* 


ceedings of every other ſtate. And the — m 
by general laws preſeribe the manner in Which 


2 — X 


naw conbrereriox. vs | 


acts, records and e mall be proved, ad $377 


the effect thereof. 4 | 
Sect. 2. The citizens of each kate wal be entitled 


to all privileges and immunities of citizens in on.” | 


ſeveral ſtates.  - 
A perſon charged. i in any Ga with 0 felony, 
or other crime, who ſhall flee from juſtice, and. 


found in another ſtate, ſhall, on demand of the exe- | 
6 authority of the ſtate from which he fled, be 


delivered up, to be removed to the a having 
1 of the crime. 
| perſon. held to ſervice or 1 in one fate,” 


3 the laws thereof, eſeaping into another, ſhall, 
in conſequence of any law or regulation therein, be 
diſcharged from ſuch ſervice or Iabour, but ſhall be 


delivered up on claim of the party to whom fuck 
ſervice or labour may be due. 

Sec. 3. New ſtates may be admitted by the con- 
aro into this union; but no new ſtate ſhall be 


formed or erected within the juriſdictioñ of any other 
ſtate ; nor any ſtate be formed by the junction of tao 


or more ſtates, or parts of ſtates, without the con- 
ſent of the legiſlatures of the ſtates concerned, as well 


as of the congreſs. 


The congreſs ſhall 1580 power to diſpeſe of and 


make all needful rules and re repyſations reſpecting the 
territory or other property b be 

States ; and nothing in this conſtitution, ſhall be 
conſtrued as 2 prejudice any claims of the aer , 
States, or of any particular ſtate 


Sec. 4. e Unite States mall g guarantee to 


every ſtate in this Union, a republican 1 of go- 

vernment, and ſhall ho. te& each of them againſt 
invaſion ; . _ on application of the legiſlature, or of 

the &xecautivi — 2 legiſlature cannot be con- 


TOY * * riolence, 


"WF 


— 


onging to the United 


ARTICLE = 


1 
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[i The congreſs, whenever two-thirds of boch 


\ United States. 2p 
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ARTICLE: V. 


f both Hoaſes 

mall deem it neceſſary, ſhall propoſe amendments to 
this conttitution, or, on the application of the legiſla- 
tures of two-thirds of the ſeveral ſtates, ſhall/ call a 
convention for propoſizg- amendments, which, in 
either caſe ſhall be valid to all intents and purpoſes, 


as part of this conſtitucion, when ratified-by the legi- 


flatures of- three-fourths of the ſeveral ſtates, or by 
conventions, in three-fourths thereof, as the one or 


the other mode of ratification may be propoſed hy the 


congreſs : Provided, that no amendment which may 
be made prior to the year on thouſand eight hundred 
and eight ſhall in any manner effect the firſt and 
fourth clauſes in the ninth ſection of the firſt article; 
and that no ſtate, without its conſent, ſnhall be de- 


* 


4 Prived of its equal ſuffrage in the ſenate. 


%%% 6 þ oe ep 

All debts contracted and engagements entered 
into, before the adoption of this conſtitution ſhall be 
as valid againft' the United States under this coti- 
ſitution; as uuder the confederation, © * 
This conſtitution, and the laws of the United 


States which ſhall be made in purſuance thereof; 


and all treaties made, or which ſhall be made, under 
the authority of the United States, ſhall be the 
ſupreme law of the land; and the judges in eyery 


Rate ſhall be bound. thereby, any thing in the con- LY 


Ritution or laws of any ſtate to the contrary not- 


withſtanding. ne 8 | - Bs 
The ſenators and repreſentatives before mentioned, 


8 q the members of the ſeveral ſlate legiſlatures, 
An 


all exeeutive and judicial officers, both of tbe 


United States and of the ſeveral ſtates, ſhall be bound 


by oath or affirmation, to ſupport this conſtitation ; 


but no religious teſt ſhall ever be required as a qua- 


lification to any office or public, truſt under the 
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Tube ratification of the convention of nine Rates 


| ſhall be ſufficient for” the eftabliſhment of this 


ſtirution between the ſtates ſo ratifying the ſame: - © 


DONE in convention, by the unanimous conſent af. 


the ſates preſent, the teventeenth day of Sept tember, 5 
in the year of our Lord one thouſand ſeven hundred 
and eighty-ſeven, and of the independence of the 
United States of America the twelfth, In witneſs 
whereof we have hereunto ſubſcribed our names. 

GEORGE WASHINGTON, Preſident 
and Deputy from Vigncinia. © 
NZW-HAursHIAE. Br 
„ 3 Tong zilman, 
Masszenvezz rt. L Aeſus King ee * 
{ William Samuel Johnſons 


connzericvr. I Roger Sherman. 


New-York. Alexander Hamilton. 


William Livingſton, . 
David Brearl | 
} William Paterſon, /' 
. Dayton 
njamin Franklin, 
Thomas Mifflin, elne 
3 Morris, 1 1 135% 
eorge Clymer,” | 215 hee”; 
Thomas „ 5 
7 Jared In erſoll, 1 Y 5 pil © 


1 


Nraw-Janz Zr. 


5 


? James Wilſon, 
N L Gouverneur Morris. | 9 
PEI — 26 Read, ark 
{ Fs 2:08 Hh no Bedford, Juniors 4 
Datawane,/ 1 John: Dickinſon; R 
0 feat — Baſſett, e 
i xx STE! W Broom. 4 wal | HR. 
K 2 5 ae MeHenry;, 7 "4s 
MazYLAND, © "4 Daniebof St. Tho. Jenifer, 
. Bo aut up 4 | . Daniel Carrol. - * & 
| ES TER : | Vinomias, 
* K g . 4 
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| John Blair, 
= HG James Madiſon, junior, 5 
. William Blount, 
Nonra-CAAOLI BA Richard Dobbs Sp paight,. 
. 55 Hugh Williamſog. 5 
„„ ; al Gr Nero 5 ae 
Py | ] Charles Coteſworth Pine 
SourTn-CanoLINA. Charles Pinckney, . x 
. C Pierce Butler. 1 
5 351 William Few, 
1 . Abraham Baldwin. 
Atteſt. | WILLIAM JACKSON, Secretary, 


In nn Monday, September 17s 1787. 
„,, 6 EE WT, 
The States of New. Hampſhire. M iſfachuſetts, Con- 
necticut, Mr. HAMILTON from New. Vork, New- 
Jerſey, Pennſylvania, Delaware, Maryland, Virgi- 
nia, North. Carolina, South- Carolina and SIE: 


RE SOLVED, 

"THAT the preceding. conſt'tution be 1a'd beſurg 
the United States in congreſs aſſembled, and that it i 
the opinion of this convention, that it ſhould after- 
wards be ſubmitted to a convention of delegates, choſen 
in each ſtate by the people there f, under the recom- 
mendation of its legiſlature, for their aſſent and rati- 
fication; and that each convention aſſenting to, 
ratifying the ſame, ſhould give notice thereof 10 
united States in congreſs aſſemble. 

\ Ry/olved, That it is the opinion of this Sen 
that as ſoon as the conventions of nine ſtates ſhall have 
ratified this conſtitution, the United States in congreſs . 
aſſembled ſh-.u}d fix a day on which electors ſhould be 
appointed by the ſtates Which ſhall have ratified the 
lame, and a day on which the electors ſhould aſſemble 
to vote for the preſident, and the time and place for 
commencing proctedin g under this conſtitution, That 
after ſuch publication the electors ſhould be appointed, 
god 1 the * and Ne elected ; 150 T 1. — 
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che 1 ſhould meet on the day fixed for the * 
tion of the pre ſident, and ſhould tranſmit their votes 
cert ſied, ſigned, ſealed and directed, as the conſtitu« | 
tion requi tes, t the ſecretary of the Uaired States in 
congreſs aſſembled, that the ſenators and repreſen. 
7 tatives ſhould convene at the time and place aſſigned; 
that the ſenators ſhould appoint'a preſident of the 
ſenate, for'the ſole purpoſe of receiving, opening and 
counting the votes tor preſident 3 and that after be 
ſhall be choſen, the congreſs, together with the pre- 


* ſident, ſh uid, without elay, Proceed to execute (OP. 

3 conſtitution. | 

A * ibe unanimous "ws of rhe Convention, | : | % . 

. .._ ...__ GEORGE WASHINGTON, Profit 

5 Wir IIA Henn, Secretary. 

* —— ——— > —————__— ; 

17 IN CONVENTION, Serre 17. 76. 
e, 

re % WE have now the honor to ſubmit to the con- 

* 1 deration of the United States in Congreſs aſſem- 

2 © bled, that conſtirution which has appeared to us 

en * the moſt adviſeable. 

z- The friends of our country have long ſeen and 

i- WW ** defired, that the power of -making war, peace and 

0 _ * treaties, that of levying money and regulating 

commerce, and the correſpondent executive an 

4 judicial authorities ſhould be fully and eden 1.7 

ts *« veſted in the general government cf the union: burt 

e «« the impropriety of delegating ſuch extenfive trutft 

s « to one body of men is evidem. Hence reſults the. 


ſs 
* «« neceſſity of a different or e e 5 

02 It is obviouſly impraRicable in the n Go. 

le * yernment of theſe 3 to ſecure all rights 80g 
or independent ſovereignty to each, and yet provide 
at «« for the intereſt and ſafety i7 all, Individuals 2 GET 
l. ing into ſociety, mult give up a ſhare of libert | 
at te preſerve the reſt. The magnitude of the 8 
0 = av * as well l and eircuinftance, 
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8 — 1 . Be . 
| ©, difficult. to dra with preciſ Fs Hino, 1 
3 thoſe rights which mult 125 ſurrendered, and e 

% which mäy be reſerved; and on the preſent oceaß 

: ** this difficulty was increaſed by a difference: amqn 8 
25 7 e the ſeveral ſtates as to their ſituation, ca LOO 
7 and particular Intereſts. * 
| © In all our deliberations on this ſubjeR we- * 

<c ſteadily i in our vie, that which appears to us. the,” 

«< oreateſt intereſt ef every true American, the: con- 

« folidation of our union, in which is involved: gar 

« proſperity, felicity, ſafety, perhaps our pon 

< exiſtance. . This important confideration, ſeriouſly** 

Cc and deeply imprefſs&'on « our minds, led each ſta 

an the convention to be leſs rigid on points of i . 

magnitude, than might have been otherwiſe expece' 
ted; and thus the conſtitution, which we nom pre- 

<* ſent, is the reſult of a ſpirit of amity, And of th 
4 mutual deference and conceſſion which the peculi- f 
«. - arity of our political ſituation rendered indiſpenſihle. +4 

That it will meet the fall and entire ed 
| WM {4 of ever ſtate is not perhaps to be expected s; 

bdut each will doubtleſs conſider, that had her in- 
| | * < tereſts been alone conſulted. the conſequences I 


4% have been particularly diſagreeahle or irjurous a 
others ; that it is ſiable to as few exceptions as could 
cc reaſonably, have been expected, we hope and believes 


4 5 T that it 122 promote the ladisg welfafe: of nl 
_— << cauntry ſo dear to us all, and ſecure,her froedgm ad 
BY 9 happineſs, is our moſt ardent wiſh. .. e 
J MWitb great reſpect, 7 OT ey 
e have the. honor to be, 81m, BENE 3 
=: 7 4: Your Excellency's moſt - 3 
8 Cite © Obedient and ape Ern. 
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